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“Intellectual Property Rights and Standard-Setting Organizations’, 90 California Law Review
1889, 1906 (2002)}.

6) FolA Aals uke} o], XF e FA A A2 BEAE H2e7) o] 23 wel 'FRAND
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d'olet A AB|= gt
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8) AMA ZTY FA BT ol T AR Y82, 253t 919 =1(2007), 677-681H 2 FAH,
"IT(Informatlon Technology) 9] T+ AAA ] EAlo] T3 HA AT AHUHE A30%
(2005. 7), 68-69™ L.

9) UEA FF| 5] TAAN AAA F Y Lol Bl AAY, "Erar] T 5% A

A", A== A A645(2011. 9), 10-20W .,

AAd FHA71 AN FFE S (ETSD 9] A4 A 7Rl =(ETSI Guide on IPRs) #11.1%2%= ETSIS] A
A A Aol At FEg A5t 7R E Y] T XA Bkl A AloddlA ols|HA
o] #¥8E =x3] Y3 A" the ETSI IPR Policy seeks a balance between the needs of
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11) o]l @ 3“4715’\1 =33 A A4 A (ETSI IPRs Policy) A15xE, H5a'9] ounlE
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e 2 oF e BEE 55de sles g e FHsta A=
2t AT Weol ZedEed sdsteAl AR5 fA Adsrlv) ojelE #at of
Yt B "ell 5617 29 Tl e Aol FF AAL Il el 442
7he = Al e = glem, FEUE TleRee] We ARA7E &4 LA d Aol oY
2k AfE] I ol WAE Ths A= drkEA] 7] o . Fota B o

32l AAls FslAlch= Aol B B goks a7l Ha, ol uhet 53
AA7F FRAND 2102 A3l A AAld S F4d F0)71 5o glefe HA]e] A

-8k 13) 2 A ZE3 HH, Fe)] Esde] V|exzow AYdrt. = FRAND A

taking into account normal technical practice and the state of the art generally available
at the time of standardization, to - comply with a STANDARD without infringing that IPR.”
oleh elata s

12) David Teece & Edward Sherry, “Standard Setting and Antitrust’, 87 Minnesota Law Review
1913, 1947 (2003).
13) Ut A 2E ESEAERZ v ghefet W8] XMAr.geir) AEE o). 7 eko]dle] (Wi-Fi)

FrREAle] ek [EEE 802.11 7l&x3¥ #Aste], UC Davise ©s] 7&xsze o8-8 98l +
T HAH|go g A3 4= 9Ith(* the technology will be made available at minimal cost to
all who seek to use it for compliance with an incorporated standard). & W-&2] AAXE A &3
WhA {http://standards.ieee.org/about/sasb/patcom/loa-802_11-uc_davis-01jul1994.pdf
(2013. 11. 30. = <)), IBMLS "H|xpd Ao, g o gk 2AA1S £3beles gelzel 2oz
vufE}A Q] AAEE FoJsle Ad] S| 3H(IBM agrees upon request to grant a non-exclusive
license under such patent or patents on a nondiscriminatory basis and on reasonable terms
and conditions including *** provided a similar grant under licensee's patents is made
available to IBM).&= W& AAME AEsI{http://standards.ieee.org/about/sasb/
patcom/loa-802 11-ibm-100ct1995.pdf(2013. 11. 30. FZ H<)), AMDE “B]xPpd#ola AMD
7} Feldolgta ofrle xx9] vuiety A Fodol FIH(AMD agrees * to negotiate a
non-exclusive license " on a non-discriminatory basis and on terms and conditions which
AMD deems reasonale). = W82 AAXE #A&31% 2™ {http://standards.ieee.org/about/sasb/
patcom/10a-802 11-amd-01Mar1996.pdf(2013. 11. 30. A= H<)}, RSAE T35t TH s
HizpE A0l 2o g AAAE FoJsly, AAFRHAS RSAS ®FE AAAIf w2 software
license *** will be made available to applicants under fair, equitable and nondiscriminatory
term . The license terms will be according to RSA Data Security, Inc.'s standard OEM
license agreement ) ."& W-&-2] AAXE A|&3 v} Itk http://standards.ieee.org/about/sasb/
patcom/10a-802_11-rsa-14jun1995.pdf(2013. 11. 30. AF FZ)). o1AH 7/H¥ Alglel-] FRAND
AR 82 ¢ ksl o5 gdH oz s @ AR BssIA, o] SellAe Hed B
ShaL gte] el vjApE Al 2o 2 HlujelE Q] AAIAE S FoJE AS Fofsie 8o A ez e
& Faz} gt

214 =



AL VEET AYS 8 HAA 2o EFHATE AAHE HoE AdS d3 =
EAQloA =xZ¢] AAPS Hold AeS £7)3HS Foldh= Aot} o] HolA &
Z317]1 9] AL A A FRAND AdS Eaf SR sl F 9o 2& A
kS X715H she tiAl, ES|dAelAl AHAle] Es]Ho] 7lEEsd AfYEe] de] &
fHozH o]dS FET F e 7185 Foste 725 Adsta vka & 4 )

ohik E5AA}e] FRAND Allo] o] Fel A& olojx, 7t T&f E5HS A
T UE UE 7]Eo] glodx E7slal E5dAF FRAND XS AXshs 4-3de
ZEns Y Aapt SHE7| = e 14) 3 v Vs EE A o] o Aol F
T 9l Ed|He] &7t 97 Aol 3|7 Dol E5EAIAl FRAND A
AL aF3A HH, o] uf E3WA7 FRAND AAS ARSHA &)W FF37]| 1= 7]
=3 8359 5 283 & A& A "t 1b)

o] xFs7) e 71ERE gl glo] FRAND A& ujf A=
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ol
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2]
o] FRAND A& 2 4474 =317l tis Ssl1dA7t 2 FRAND =21
A37ANA AR S o FH|7E Hof ke oAkE FARE AL B, 74

slgr 212 SojdAte}t A|3AF Atele] JHHEA]] AAs|SAIF Ad S F3l
Adrte ze Se|AA) Fdafof sk A |77t ofd A
Sl Aot 1D webs VexEow e 55de EiApt

bl olslollA FFEF|HEALY] HAlFAAHFHI Sl 7 Aol Fs = A
B3k

14) <17d] ETSI IPRs Policy #A18.1.2%= ©|2]3 A ¢ 7<%
g 87ske Y HAE s sE gt ok
15) AN ETSI IPRs Policy #8.2%7} 0|9} & Axjol| sl 733t ATt
16) 238 W2 T+ AAlsEA e A2 ZgolA FRAND 2719] Aol s 9 227 5ol s
ol HEE FYlA] Eethe s BMAIF R We|a vt A7 w5 WA EAE E (IEEE)
Akl E3h7] 7 (Standard Association) @] EE3FY3] -G+ (Standards Board Operational
Manual) #16.3.1%% ¥3]7} FRAND &7 sldsl=A] 4ol digt st o] Ik ("The IEEE is
not responsible for *** determining whether any licensing terms or conditions provided in
connection with submission of a Letter of Assurance, if any, or in any licensing agreements
are reasonable or non-discriminatory.”)& ¥& 7IE3EE AYA THES FH3L Ut
Mark A. Lemley, supra note 5, at 1906. ©]&]gt 25202 Q3] FRAND 1] 2= AA|s et
o] v 83} W97} oful §A| o] Folod= AMIY BESP| ) ol Fl FAES T4 3 e A tgEslte
o] A A = Feh(Id. at 1964-1965).
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1. Hell=Xig+2 518 IR0l cifet sl thE

ANSAEE DA e A BRSNS WA A3AE Y2 BE5UA
7 AAFARFAL AR 5 DA AR B E o8 B 997 A

elzto] Y E ] Q)

A 7]5H:L7\]74?’7J-4 PrE Ttk = A
AAe & FF5AA A= A aA A Fdc] & oﬂ‘ﬂ’ﬂt ETk Js}%ﬂl, *
TEI e 7R TY 458 AR Bt FE55AAY] AR AT BAE
2 Q8 7EET AAE A 5 gl 2 R oflel EFESS AR AAleR AT
A YA WA PAke] @S Bl BF5T AL TleETo] 7log VRS 23k
ol9f(F 7lEsRFom N Yste o) 7/HAE de F Uvke Aol FHE olfel
t}.18) Mark A. Lemley 9A] FRAND A
gFethe HRNE FEFEFAAY s EA

)

re

lo
)
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A ANE BQlekn Y19 e

=
b AAaAgTEe ARekse =

o

Joshep Millers FRAND Al¢le] a4 # 0] om

710l Qhthal B 200 71 o= FRAND A1S 919} o] olaigoan s g4
oF 4 A HelmA AT PAtel tigh $HE wiAE = L, ol B3l A3
7F AR 2o R VleETol A2 e wert 2AAE ¢ ] wiEelga A
ot} 21D 1 vl Doug Lichtman<, FRAND A& Ha|FxH+He] 7= 3
FHER FF5AAE] HSAA T WA FdY] dFd futE = Rew B

/\ o]q_}_‘_ O];(],o]q 29)

olel thel el A1 Thel WALE FHeke Yol tEA
3} Miguel Rato7} $Ith. o5& EEE#AAe] FRAND Adlo] BA4 o zele 33
FAYTVE 1R Aoz N8 FE gra e, o8 EEE717e) A4 A

S %= Demian Geradin

18) Joseph Farrel, John Hayes, Carl Shapiro & Theresa Sullivan, “Standard Setting, Patents,
and Hold-Up", 74 Antitrust Law Journal 603, 638 (2007).

19) Mark A. Lemley, supra note 5, at 1967.

20) Joseph Miller, “Standard-Setting, Patents, and Access Lock-In: RAND Licensing and the
Theory of the Firm’, 40 /ndiana Law Review 351, 358 (2007).

21) Id. at 378.

22) Doug Lichtman, supra note 4, at 1043.
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FEAIE ol A =2ta sle Abells sk
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7F PAE A 337225 o whet A TG L] (ITC) ol Sl Hall & o= & Tl
A= (exclusion order)& AT AtelEe] &R1¥x ot
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rr

23) Damien Geradin & Miguel Rato, “Can Standard-Setting Lead to Exploitive Abuse: A
Dissonant View on Patent Hold-Up, Royalty Stacking and the Meaning of FRAND", 3
European Competition Journal 101, 118-119. c|¥H ETE3E HAlskE = #1317 FRAND %=
Ao W Fde AT sl E78ta JallaA TR PArt o854 e 2 £F554 Heirt
245 A4 "9 E359% (reverse patent hold-up)elglx 4z UTh(Id. at 119).

24) 1d. at 119.

25) 19 U.S.C. 1337. TAIY A337Z0] W2 SJulAEE A7 52 Ao Belde, o|FF, =z} v+
o] B3 TP ol uig TAEAA - AFALAL Halg FAHeR", FHEHS A 13A A22(2009. 8),
303-3149 5.
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(1) Apple v. Motorola &Z326)

Z2 2010, 10. 2EZZ] =2o]=(Droid) £FIEE 5 2ol A7} 2ALe]
E51dS gtk FgahaA Sl g i AalaAE ATskach. & AT

H REZg=, ofFY ole]E(iPhone)-olo|l =(iPad) & ThFe #l&ol AL
= gt Fgst WS A7|shEA n R R St 34 sl
Totded, RERZeE HaE ATt Fste 55 Folle 3AH(3G) ©f
=9 dF2 UMTS(Universal Mobile Telecommunications Service) ol
H ZFE el xgH UAT
EFESE Ho=E olf2 o= RERzIe HalFA AT el Posner FARE,
FRAND A9 ti7te REZete] S6|Ho] 7|aRFo R fEd Zo|Be RER =
FRAND Z3d| mie} FF55182 AAls=te o f-E Febar 2D ejgA 3730l
A=A evha sielete FEjAd AXEE AFES 7 Jom 28 £ o fEt =
Ao A2 Adstr] 8l s ditetd = o] Fasithe Ao ze 3
S A 7T 5182 = jl= R ol 2} 29) wmRAd LRbA Q] S5l Al /\}7401]
oAM= E5AxtY] HelgA3d a4 W ot Aoy
°] eBay v. MercExchange #4304 AAIgE 4% 22131 F5dt= 735l do}
of FolEe Aeghe32) T9Y olfrE, RERg FxHTE 7146
o] AbdeA E3] FE8 wkal AL Idx REZE} o Zd] el 2.25%2] AA R
AN ofFo] o5 AXsItkE Heoltt. ol¢t Bdste] RERIGE ofF
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(R} Ajololl B ] <10 Wl Bl 7l SR A7 ofEo] WA A
FeIslEhL sefeks ol Sl S S el 9k e A Wl A
S BAE mEths A9S $uE St 2% WE BE2esl FRAND £
26) Apple, Inc. v. Motorola, Inc., 869 F.Supp.2d 901 (N.D.III.,2012).

27) 1d. at 914.

28) Id. at 915.

29) 1d.

30) eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388 (2006).

31) ® 937} 3|8 E7158 93] (irreparable harm) & 91 92 A, @ 2w 5 HEY FAITHo =

°J5l-4 Tlg) 3]&o] FEa] ¥ A, @ Yuet 91 Aol 0191 < 32 (balance of hardships) g =
Fydel A7t 2es A, @ o] ool A A & Ao| o4 sFeTh(Id. at 391).

32 Apple, Inc. v. Motorola, Inc., 869 F.Supp.2d 901, 915 (N.D.IIl. 2012).
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we} A2k slof & ol Fol A Holuh AL ohfeln BASkT 3 olelg A
€ o AT FRAND 22 02 JURASK D ArSn EeEAS 2
e AolE EZEAAL YARARTAS B 5 glks A4 48 oA
7} Qe }3 T A A BE5TA A YAFARTR B Y
B

o
9] <}
s g o 1* °1E‘r 35) iAol o8] @AZE WA (amicus
brief) & A&t =, 1 T LAY (FTC)= 2012, 12. 4.2 AW B3l 2
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(2007)}. vt 5819131 *’ﬂéﬂl %6‘}04—‘:— E398e %‘ﬂli‘—c— Aol EABA e F5 Esith
= A FEH, 53930 AA= *o%*ﬁl HEAYSEA| R 1 8]8-5 AR A A7) el =euA] &
= Wolghes a7, vt ~HERS Hola via d\:} olg, o] =&(ZF 7), 1979).
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42 A e AL o B3 W] 8o BEF e TdS vt 5o o] A7|E 1 TtHRE
Ao g A “RgAlg e S5 713 AggAlel #eldg, Law & Technology, 98 A|3%
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g gejzpgela oot BAHE A E-#F, AUAY, Ay, Z1enEe] A 5o 20|
| Felete 9], @ NERxFor APE /M S BolAY AAxd] Ak F3E 3]9e
B Bl Aalo] 29 e 523 B 55 ARES heA] & 89, O Bys rsgzoR
2] o] &5E Sedo] AAFerS Adsle 9], @ Tl rleFzew de o] fEE 5o
ANZAS AFaAY B2l 5o AA RS Bysies P9E B A 3 Adgs A ¢
H7} Qe E3E Aol sigste] Saldel FE3 AU S ot Ao At = glgtw 3}
E35|49] AL Bt AAATE ZHE DA T ASo o2 EF|E FRog B AR o
E3AANYANR B X0 #3 FAl= ol7x] WS HBEA] g2 Aoz Heldh $Evate]
7%, @A o3 o] AAA SRS e B AN THAUNAL I A o5l A HE A
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80) Carl Shapiro & Hal R. Varian, Information Rules: A Strategic Guide to the Network
FEconomy, Havard Business School Press, 241 (1999).

81) Daniel G. Swanson & William J. Baumol, “Reasonable and Nondiscriminatory (RAND)
Royalties, Standard Selection, and Control of Market Power’, 73 Antitrust Law Journal 1,
5 (2005).

82) Illka Rahnasto, /ntellectual Property Rights, External Effects and Anti-trust Law, Oxford
University Press, para. 6.34 (2003).

83) Damien Geradin & Miguel Rato, supra note 23, at 114.
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A= FE5EAIe} Foie] #AG AA] 7IZEHS 5 AR ARz H] 5o
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v 2 @7o] 53] EAlHe A9EA EFES7) o8 FH AF ALeE F

84) Maxwell v. J. Baker, Inc., 86 F.3d 1098, 1108-10 (Fed. Cir. 1996); Wang Labs., Inc. v.
Toshiba Corp., 993 F.2d 858, 870 (Fed. Cir. 1993). 54e] A5 = A4 AA 5 Ae] &3l
MG g st glojA] AL AlFEARIE 0] gl tig AAdZtE S AAE T} 7
A5 AdEn ok S dERede 2, 4o A (D 78), 242H (M FE R

85) UHYL =474 © T Al B HEA gAY & oz st Y= 7R
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wel] whet fA gk 7FH 2] Afeo| 7} EAsta 1Egh 7FA 9] Atolrt Hgste] Alelxe] TSt AE A
271 e Aol dhgitta & AJul, AR S AskE I HAXY 9 72 88 TEs, 71
abdo] RS 2hex] ARE wdddd lojxe 7HEArE ] H =, 7HAAPE o] AR AR A g
o A EE 2 ARl nRE A AE, 7HAPE] o] 2 AP Ade] Bo, 7R 79
T A8 A S THHeE ] a8k 22 HEAPEE Jste] TS AZE AdE =7t d=A o
2ol whe} @dsiedol gt " Ak YT 2006, 12. 7, 200454703).
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gt AAIE A % (portfolio license) S AZAst UAY, e XFEIE LT3
Fz A A F(cross license) = AAsta AW o= vaPEA g0 A2
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5] = AUt HEA 2412 e Aot 90) o]e} e 73 o= Ted] 4
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A A7 QAT e FAeE HRlth

87) David J. Teece & Edward F. Sherry, supra note 12, at 1961.

88) 9 A&19 2013. 6. 19, 2010%39322] &% o]9} & WA o|agt 4= 1S Aoleta AYz}aic

89) BAH R BE 59| SHBS HASHL Y SHAA) AL, A2te] EHAS g AR
AAFEA S A sl Afole U] S5 digd Haj J7E ddo] Fetalr] 3] B2 Az
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3HA "ot

90) David J. Teece & Edward F. Sherry, supra note 12, at 1961-1963.
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91) James C. De Vellis, “Patenting Industry Standards: Balancing the Rights of Patent Holders
with the Need for Industry-Wide Standards’, 31 AIPLA Quarterly Journal 301, 343-344
(2003).

92) Georgia-Pacific Corp. v. U.S. Plywood Corp., 318 F. Supp. 1116, 1119-20 (S.D.N.Y.1970).

93) Daralyn J. Durie & Mark A. Lemley, “A Structured Approach to Calculating Reasonable
Royalties’, 14 Lewis & Clark Law Review 627, 628 (2010).

AXEN 235



HAEA S3 1402

the licensing of the patent in suit, proving or tending to prove an
established royalty)

@ 2%t 559 Mg 4 de OE 5359 A itz AAEAE A A
A& (the rates paid by the licensee for the use of other patents
comparable to the patent in suit)

@ BAFAAAJDA AEAAAJNA] oI X A2 Age] FF, AzE AFo] Fol
Al A =2 eF 2 AAEe] JAT M9 (the nature and scope of the
license, as exclusive or non—exclusive: or as restricted or non-—restricted
in terms of territory or with respect to whom the manufactured product

may be sold)

@ ERlelAl 5319 AAE sFeH dAY e 542 AXE] 99 583 21
ofgfjell M ut AAJE S ho M EFEHS x|&5l] 93 SsUAe] g¥d 3

A 2 vAE] 23 (the licensor's established policy and marketing
program to maintain his patent monopoly by not licensing others to use
the invention or by granting licenses under special conditions designed
to preserve that monopoly)

© Y A1g Eoko] B A o AYARIA EE Wgatel QIR 9} 2L B
AR} AR} Alole] AMYA #Al(the commercial relationship between
the licensor and licensee, such as, whether they are competitors in the
same territory in the same line of business; or whether they are

inventor and promotor)

® E8|AF] Huj7} AAjAREe] T2 AE Fajol] n)F g E57F E5]AA H|
SolAE Al E SAskes FAARAM SR el 7= E4 7] 3 olef
7o g AYAELA o] FE(the effect of selling the patented specialty

in promoting sales of other products of the licensee: the existing value
of the invention to the licensor as a generator of sales of his
non-patented items: and the extent of such derivative or convoyed
sales)

@ =35]43} AAHe] 4 717H(the duration of the patent and the term of
the license)

EsiAlFe] gHE s, AEA A= 2 AAY d7|=(the established
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profitability of the product made under the patent: its commercial
success: and its current popularity)

© v w523 Avks A7) S8 AREEY Fee] Walol A7 ArhE, e tigk
53519 A-8/47 7 (the utility and advantages of the patent property
over the old modes or devices, if any, that had been used for working
out similar results)

E3]e] A4, ESUAt AN e 2] EFE AgAom pEe A|Ee &
A 9 gE ARRE] 2 AEo] W2 W9l(the nature of the patented
invention: the character of the commercial embodiment of it as owned
and produced by the licensor: and the benefits to those who have used
the invention)

W et TS A4e e} 1 ALE7IAE S8 S 9 A (the extent to
which the infringer has made use of the invention: and any evidence
probative of the value of that use)

© 543 Al Hof T vAT 9 AKY] Fofell A B ol fALRE o] AL
£ FEtowmn A& 4 e oY E= wlE(the portion of the profit or of
the selling price that may be customary in the particular business or in
comparable businesses to allow for the use of the invention or
analogous inventions)

BuEsar AxTH, AE 98 B FalAd o8 ¥7hd T3 54 7|
F = Ao mA, T o5 Zefd o] H & = (the portion of the
realizable profit that should be credited to the invention as
distinguished from non-patented elements, the manufacturing process,
business risks, or significant features or improvements added by the
infringer)

A= HAE7te] < (the opinion testimony of qualified experts)

© AN SAAHESAAD) 9 AAAAH (A 7F Fel2lolm Aoz oo

g3} 1l =H A (e AN AelA) FAT 5 ARD Fo. F A

—

lO rz‘
4x A oV ox K

R = ey |
AX e o] THE SANES AxDS] 9T AR AnA e
& ANAATL AN ER 7170] AFE AP oA E FRE ololg Jg
51 Wek oljey, 7]710] ANAL slelelnnt ke A5 Sl £ee
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A= T {the amount that a licensor (such as the patentee) and a
licensee (such as the infringer) would have agreed upon (at the time
the infringement began) if both had been reasonably and voluntarily
trying to reach an agreement: that is, the amount which a prudent
licensee — who desired, as a business proposition, to obtain a license
to manufacture and sell a particular article embodying the patented
invention — would have been willing to pay as a royalty and yet be
able to make a reasonable profit and which amount would have been

acceptable by a prudent patentee who was willing to grant a license}
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st Georgia-Pacific 84 S—E—i—éfﬂﬂ o el 22 2837 ojH
599 24 2 2 W&e ¢ Fx FHstlor & davt itk
o] AL FHZ YT AFAYAWHLY] Microsoft v. Motorola HZ94) oA
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Limitations on the Exercise of Rights Based on Standard Essential Patent
- Focusing on Injunction and Damage Claim -

Song, Jaeseop
<Abstract>

In the perspective of social spread and sharing of innovative technologies, injunction and damage
claim due to standard essential patent (“SEP”) infringement should be limited in a certain range. This is
because, in the case of SEP, for diffusion and utilization through commercial deployment of technologies,
patentee’s exclusive right to work a patented invention cannot be guaranteed, unlike non—SEP. There are
conflicting theories on whether SEP holder’s injunction claim can be granted or not. However, given
recent domestic and foreign cases, it seems many courts form some consensus it is needed to limit SEP
holder’s right compared to non—SEP holder’s, and therefore they are reluctant to grant SEP holder’s
injunction claim. Generally, there is no reason to interpret SEP holder’s injunction claim should not be
granted just because there was FRAND commitment. However, it would be fair to construct SEP—based
injunction claim not allowed to be granted in principle because of essential characteristic of standard
aimed at social spread and sharing of technologies. Meanwhile, in the case of SEP, patentee’s exclusive
right to work a patented invention cannot be credited and others will work it surely, therefore
lost—profits damages may not be awarded to SEP holders and only royalty damages may be always
awarded. In this regard, to calculate royalty damages for SEP infringement, some U.S. courts began to
adapt and modify Georgia—Pacific factors which have been considered to determine reasonable royalty in
traditional patent infringement cases. It seems these U.S. cases can serve as good references. But, in
calculating royalty damages for SEP infringement, followings should be especially kept in mind.
Sufficient compensation to SEP holders is important in the stand of motivation for innovation to
accomplish the aim and purpose of standard system and it should not happen competitors hesitate to
adopt a standard due to patent hold—up and royalty stacking.
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