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EDITOR'S PREFACE

The Dispute Resolution Review provides an indispensable overview of the civil court
systems of 45 jurisdictions. In a world where commercial disputes frequently cross
international boundaries, it is inevitable that clients and practitioners across the globe
will need to look for guidance beyond their home jurisdictions. 7he Dispute Resolution
Review offers the first helping hand in navigating what can sometimes, at first sight, be
an unknown and confusing landscape, but which on closer inspection often deals with
familiar problems and adopts similar solutions to the courts closer to home.

This eighth edition follows the pattern of previous editions where leading
practitioners in each jurisdiction set out an easily accessible guide to the key aspects of
each jurisdiction’s dispute resolution rules and practice, and developments over the past
12 months. 7he Dispute Resolution Review is also forward looking and the contributors
offer their views on the likely future developments in each jurisdiction.

Collectively, the chapters illustrate the continually evolving legal landscape,
responsive to both global and local developments. For instance, over the past year the
EU has adopted a new regulation on jurisdiction which fortifies the freedom of parties
of any nationality to choose to litigate in their preferred forum and grants Member
State courts discretion to stay proceedings in favour of proceedings already on foot in
non-Member State courts. At the other end of the spectrum, 2015 saw the Supreme
Court in the United Kingdom clarify the law on penalty clauses 101 years after the
seminal House of Lords™ case on this issue (see the review of ParkingEye Ltd v. Beavis
and Cavendish Square Holding BV v. El Makdessi [2015] UKSC 67 at page 181). But
even seemingly local decisions such as this have a broad audience and can have far-
reaching consequences in global commerce. It is always a pleasure — and instructive for
my own practice — to observe the different ways in which jurisdictions across the globe
tackle common problems — sometimes through concerted action under an umbrella
international organisation and sometimes individually by adopting very different, but
often equally effective, local solutions.

Over the lifetime of this review the world has plunged into deep recession and
seen green shoots of recovery emerge as some economies begin to prosper again, albeit
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Editor’s Preface

uncertainly. One notable development over the course of 2015 has been the sharp and
sustained fall in the oil price (along with commodities more generally). This has had,
and will continue to have, far-reaching economic and geo-political effects which may
take some time to manifest themselves fully. As many practitioners will recognise from
previous global shocks, these pressures typically manifest themselves in an increased
number of disputes; whether that is joint venture partners choosing to fight over the
diminishing pot of profits, customers seeking to exit what have become hugely expensive
long-term contracts, struggling states renegotiating or exiting their contracts (or simply
expropriating commercial assets) or insolvency-related disputes as once-rich parties
struggle to meet their obligations. The current economic climate and short to medium
term outlook suggests that dispute resolution lawyers operating in at least the energy
and commodities sectors will continue to be busy and tasked with resolving challenging
multi-jurisdictional disputes for years to come.

Finally, I would like to express my gratitude to all of the contributors from all of
the jurisdictions represented in 7he Dispute Resolution Review. Their biographies start
at page 747 and highlight the wealth of experience and learning from which we are
fortunate enough to benefit. I would also like to thank the whole team at Law Business
Research who have excelled in managing a project of this size and scope, in getting it
delivered on time and in adding a professional look and finish to the contributions.

Jonathan Cotton
Slaughter and May
London

February 2016

viii



Chapter 24

KOREA

Hyun-Jeong Kang'

I INTRODUCTION TO DISPUTE RESOLUTION FRAMEWORK

i The judicial system

The Korean judicial system is based on a three-instance trial system, which encompasses
district courts (trial court), High Courts (appellate court) and the Supreme Court.
Other courts exercise specialised functions, with the Patent Court at the same level as
the district courts.

The Korean court system is centralised, and the Supreme Court of Korea is the
highest appellate court. All claims, except for those worth less than 20 million Korean
won, can be appealed to a High Court and then to the Supreme Court. Claims worth
less than 100 million won or claims for the enforcement of promissory notes or cheques
are heard by a single judge at the district court. Appeals from such cases are heard by the
appellate division of the district court. Claims worth more than 100 million Korean won
are heard by a three-judge tribunal at first instance, which can then be appealed to a High
Court (appellate court). However, starting from 1 January 2016, civil claims related to
intellectual property such as patent rights, utility model rights, design rights, trademark
rights and plant variety protection rights must be filed with one of the five local district
courts where High Courts are located (i.e., Seoul Central, Daejeon, Daegu, Busan and
Gwangju), and appeals thereof can be heard only by the Patent Court regardless of the
claim amount.

1 Hyun-Jeong Kang is a partner at Shin & Kim.
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ii ADR procedures

Arbitration, mediation and settlement are becoming more common forms of dispute
resolution in Korea. Recently, there has been a shift in practice from focusing on
traditional litigation to encouraging ADR, as discussed in more detail in Section VI,

infra).

II THE YEAR IN REVIEW

Article 163-2 of the amended Civil Procedure Act became effective on 1 January 2015,
and allows the public to access court decisions that are final and conclusive via the
internet and other electronic data processing systems, and to make copies of them. It
is expected that the new rule will further the principle of an open judiciary by making
court records more accessible.

IIT  COURT PROCEDURE

i Overview of court procedure

There are three major types of procedure available in civil proceedings: a ‘judgment
procedure’ to determine the rights of the parties; an ‘interim measure’ such as a provisional
attachment or injunction to protect the interests of the parties during the pendency of
the litigation; and an ‘enforcement procedure’ to satisfy the rights of the parties. The
judgment procedure is governed by the Civil Procedure Act and interim measures are
governed by the Civil Execution Act.?

ii Procedures and time frames

Generally, a civil case proceeds as follows. First, the plaintiff or its legal representative files
a complaint with the competent court, either by sending hard copies of the complaint to
the court or doing so electronically. Second, the judge will review whether the complaint
is well argued, and determine the amount of the filing fees. The complaint is then
delivered to the defendant, who has 30 days to file its response. Upon receipt of the
response, the court will schedule a hearing cither for a preliminary conference or to hear
the merits of the case. In principle, a court must render this decision within two weeks
of the closing of the hearing or the examination of evidence.

The decision-making process for the district courts, the High Courts and the
Supreme Court is each limited to five months under the court guidelines,® but these
guidelines are not legally binding as such. It is, therefore, common for a proceeding to
take longer than five months, making it difficult to predict the possible duration of legal
proceedings in practice.

2 The English version of most Korean laws including the Civil Procedure Act and the Civil
Execution Act can be found online at http://elaw.klri.re.kr.

3 Article 199 of the Civil Procedure Act.
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The most important purpose of interim measures is to protect the interests of
the parties while litigation is pending and, therefore, requires the court to take actions
within a shorter time frame. Generally, a decision on any interim measures may be made
without a hearing,* but a decision on a provisional attachment must be preceded by a
hearing.’ To ensure an expeditious delivery of justice, the execution of a judgment on a
provisional seizure must take place within two weeks of the date of notifying the creditor
of such judgment.®

iii Class actions

There is no general rule under the Korean Civil Procedure Act that governs class actions;
instead, class actions are governed under specific laws. Class actions are not common in
Korea due to the court approval requirements related to the party representative and the
filing of a class action.

Under the Securities-Related Class Action Act, a party representative —
defined as one or more class members, appointed with the court’s approval, who file
a securities-related action on behalf of the class members — may bring a claim for
compensation for loss incurred in relation to the purchase, sale and other transactions
concerning securities. A class action under this Act allows an individual to file an opt-out
notice, but unless such notice is filed with the court, the decision by the court is effective
for all members of the class.

Under the Framework Act on Consumers, if an enterprise’ infringes directly on
the rights and interests of consumers relating to their lives, bodies or property, and if such
infringement continues, consumers may file a class action with a court to prohibit and
suspend the infringement of consumers’ rights and interests.® Unlike securities-related
class actions, consumer class actions are not led by party representatives but by consumer
organisations, which are allowed by law to file actions on behalf of the consumers or the
public at large. A consumer organisation that seeks to institute a class action must submit
an application to a court for permission for such action.” The consumer class action
system in Korea is similar to those in Germany and Japan.

The Personal Information Protection Act allows the bringing of a class action in
court seeking prohibition or suspension of an infringement of rights in the event that
a personal information manager rejects mediation of a collective dispute under Article
49 of the same Act, which mandates mediation of collective disputes.'

4 Articles 280(1) and 301 of the Civil Execution Act.

5 Article 304 of the Civil Execution Act.

6 Articles 292 and 301 of the Civil Execution Act.

7 Defined as a party that manufactures (including processing or packing), imports or sells
goods, or furnishes services.

8 Articles 70 and 76 of the Framework Act on Consumers.

9 Article 73 of the Framework Act on Consumers.

10 Articles 52 and 58 of the Personal Information Protection Act.
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iv Representation in proceedings

The Civil Procedure Act recognises the legal capacity of either a juristic person or a
corporation to become a party to a lawsuit. A foreigner can also become a party to a
lawsuit under Korean law."' A corporation can become a party to a lawsuit regardless of
whether it is a domestic or foreign corporation, a profit or non-profit organisation, or
a private corporation or foundation. An association or foundation other than a juristic
person may, in a case where it has a representative or administrator, become a party to a
lawsuit in the name of such association or foundation.'

Under Korean law, a party is not required to appoint a legal representative and
may defend itself in a lawsuit, except for in class actions and constitutional cases.” If,
however, a party chooses legal representation, only lawyers may act in this capacity,'

except in other limited circumstances.'

v Service out of the jurisdiction

Service to be effected in a foreign country is entrusted by the presiding judge to the
Korean ambassador, minister or consul stationed therein or the competent government
authorities of such country.!®

The Act on International Judicial Mutual Assistance in Civil Matters provides the
necessary procedures for judicial assistance and cooperation in civil matters. Treaties also
oblige signatory states to cooperate in resolving judicial matters.

vi Enforcement of foreign judgments

A final and conclusive judgment by a foreign court will be acknowledged to be valid only

upon satisfaction of each of the following requirements:

a the international jurisdiction of such foreign court is recognised in the principles
of international jurisdiction pursuant to the acts and subordinate statutes of the
Republic of Korea, or relevant treaties;

b the unsuccessful defendant received, by a lawful method, service of a summons
or a document equivalent thereto, and a notice of date or an order, with sufficient
time to defend it (excluding cases pursuant to service by public notice or similar),
or that it responded to the lawsuit even without being served;

11 Article 57 of the Civil Procedure Act.

12 Article 52 of the Civil Procedure Act.

13 Article 282 of the Criminal Procedure Act provides that ‘the court may not sit without the
defence counsel’ for cases in which (1) the charge allows a heavy sentence if found guilty, (2)
the court finds that the defendant cannot sufficiently defend his or her rights, or (3) the court
deems it necessary to protect the rights of the defendant.

14 Article 87 of the Civil Procedure Act.

15 For example, the captain of a ship or a person who acts on behalf of the state in litigation
(Articles 11 and 749 of the Commercial Act).

16 Article 191 of the Civil Procedure Act.
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¢ such judgment does not violate good morals and other social order of Korea; and
d a mutual guarantee exists."”

The judgment of a foreign court is enforceable if its legality is declared by means of a
judgment of execution, which is a declaration that a foreign judgment is enforceable. A
judgment of execution is rendered where the foreign judgement is final and conclusive,
and meets the requirements under Article 217 of the Civil Procedure Act, without
making any further examination as to whether the foreign judgment is right or wrong.'®

The Civil Procedure Act also applies in a lawsuit requesting a judgment of
execution.

vii Assistance to foreign courts

The Republic of Korea is a signatory to the Hague Convention on Service Abroad of
Judicial and Extrajudicial Documents in Civil or Commercial Matters and the Hague
Convention on the Taking of Evidence Abroad in Civil or Commercial Matters, and has
executed bilateral treaties with Australia, China, Mongolia and Uzbekistan. Generally,
the procedure for judicial assistance for foreign courts and request for judicial assistance
is governed by the Act on International Judicial Mutual Assistance in Civil Matters.

A request for judicial cooperation by a foreign country may be given only when it
conforms to the following requirements:"

a ajudicial cooperation treaty has been concluded with the country of the requesting
court, or there is a guarantee, as provided in Article 4;

b it will not be detrimental to public peace and order and good morals in the
Republic of Korea;

c the request is made through diplomatic channels;

d the request for service is made in writing, specifying the name, nationality, address

or residence of the person to be served;

e a request for the examination of evidence is made in writing specifying the party,
and giving a summary of the case, methods of evidence or the name, nationality,
address or residence of the person to be examined and matters to be examined in
a case of a witness examination;

f a translation into the Korean language is appended; and

g the country of the requesting court guarantees the payment of any expenses
needed for implementing the entrusted macters.

viii  Access to court files

A party to a case or interested third parties may file a request with a court officer
for inspection and copying of court records, as prescribed by the Supreme Court
Regulations.”” Anyone may apply to inspect the court record of a final and conclusive

17 Article 217 of the Civil Procedure Act.

18 Articles 26 and 27 of the Civil Execution Act.

19 Article 12 of the Act on International Judicial Mutual Assistance in Civil Matters.
20 Article 162(1) of the Civil Procedure Act.
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judgment for the purposes of relief of right, academic research or the public interest,
except for the records of cases that are statutorily prohibited from being disclosed to the
public.?! The court officer must take the necessary steps to make sure that any personal
information, including the names of the parties, is not disclosed in the inspection or the
copying of the court record.

For cases in which the parties agree to use the Electronic Case Filing System,
they or their legal representatives seeking to inspect, copy or reproduce court records,
pursuant to Article 162(1) of the Civil Procedure Act, may access the records online and
print or download them to personal electronic devices.?? Parties that have not agreed to
use the Electronic Case Filing System are only allowed to inspect electronic records using
the computer located at the court, and to make copies or request that a court officer
make copies.?

ix Litigation funding

A court may grant litigation aid, either ex officio or upon request of a person who cannot
pay the costs of a lawsuit, except for cases in which it is obvious that the lawsuit will fail.**
A ‘person who cannot pay the costs of a lawsuit’ refers to a person who is economically
compromised and cannot pay the costs of a lawsuit without adversely affecting the
everyday life of his or her family, or to a corporation or other association that cannot pay
the costs of a lawsuit without undermining the business.

IV LEGAL PRACTICE

i Conflicts of interest and Chinese walls

No attorney-at-law is allowed to provide any services with respect to a case that falls into
any of the following circumstances:

a the attorney-at-law has already been consulted and has agreed to represent one
party, and the opposing party approaches to request services on the same case;

b the opposing party in a case requests services with respect to another case; or

c the attorney-at-law handles or has come to handle the case as a public official,

mediator or arbitrator.

In the case of (b) above, should the opposing party request services with respect to
another case, and the client consents to such representation, the attorney-at-law may
represent the opposing party in a different case.”

Any judges, prosecutors, military judicial officers or other attorneys-at-law who
have held office as public officials are prohibited from accepting cases handled within a

21 Article 162(2) of the Civil Procedure Act.

22 Article 38(1) of the Regulation on the Use, etc. of Electronic Documents in Civil Litigation,
etc.

23 Article 38(2) of the Act on the Use, etc. of Electronic Documents in Civil Litigation, etc.

24 Article 128(1) of the Civil Procedure Act.

25 Article 31(1) of the Attorney-At-Law Act.
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year of their retirement from a state agency, such as a court, prosecutor’s office, military
court, Financial Services Commission, Fair Trade Commission or police office (including
the courts of each level).?

Any law office is deemed as one attorney-at law for the purposes of the regulation,
even if it is not a law firm, limited liability law firm or partnership law firm (where
two or more attorneys-at-law jointly accept or handle cases, or conduct the duties of
attorney-at-law and share their profits and expenses between themselves). Therefore, if
one attorney-at-law at a law office accepts a case or already represents a party, other
attorneys-at-law at the same law office cannot represent the opposing party of the case
in any case.”

No attorney-at-law is allowed to become the assignee of any right in dispute. Any
person violating this provision is subject to punishment by imprisonment of up to three
years or a maximum fine of 20 million Korean won.?

ii Money laundering, proceeds of crime and funds related to terrorism

Korea signed the International Convention for the Suppression of the Financing of
Terrorism on 9 October 2001 and ratified it on 17 February 2004. Thereafter, the Act on
Prohibition against the Financing of Terrorism was enacted and has been enforced since
22 December 2008. The country also became a full member of the Financial Action Task
Force in October 2009.

The Act on Prohibition against the Financing of Terrorism was enacted to
implement the International Convention for the Suppression of the Financing of
Terrorism and UN Security Council’s Resolution on Preventing Proliferation of Weapons
of Mass Destruction. The Act prohibits providing, collecting, transporting or holding
funds or assets for an individual, entity or organisation directly or through a third party
for its benefit, while knowing that such intends to engage in a terrorist activity.

Under the Act on Real Name Financial Transactions and Confidentiality, a person
who hides assets acquired illegally or undertakes a transaction under another’s name
with an illegal purpose such as money laundering is subject to a maximum of five years’
imprisonment. In order to prevent money laundering, the Act on Reporting and Using
Specified Financial Transaction Information requires financial companies to report any
transactions suspected to involve illegal assets or a large amount of cash transactions.

Although there are no specific provisions in Korea that state the duties of
attorneys-at-law with respect to money laundering and financing of terrorism, they
are generally expected not to engage in such illegal activities based on the following
provisions: ‘the mission of any attorney-at-law shall be to defend fundamental human
rights and realise social justice’” and ‘each attorney-at-law shall faithfully perform his or
her duties and work to maintain social order and improve the legal system in accordance
with his or her mission.’*

26 Article 31(3) of the Attorney-At-Law Act.

27 Article 31(1) and (2) of the Attorney-At-Law Act.
28 Articles 32 and 112 of the Attorney-At-Law Act.
29 Article 1(1) of the Attorney-At-Law Act.

30 Article 1(2) of the Attorney-At-Law Act.

414



Korea

iii Data protection

If a party’s important private information is documented in the litigation records, and
allowing a third party to access the portions containing such secrets may impair that
party’s quality of life, or if trade secrets of a party are documented in the litigation
records, the court may order that only involved parties may access and make copies of the
litigation records and can apply for original, certified or redacted copies of the portions
containing the sensitive information in the court records or reports.”!

\" DOCUMENTS AND THE PROTECTION OF PRIVILEGE

i Privilege

Current or former attorneys-at-law, patent attorneys or similar may resist seizure of
articles held in their custody or possession during the course of their profession that
relate to the secrets of others, except in situations where the owner of the article consents
to the seizure, or the seizure is necessary in the public interest.> The same applies to any
facts learned during the course of their profession relating to clients’ secrets.”

Current or former attorneys-at-law are also prohibited from disclosing any
confidential information that they learned in the course of performing work duties,
except in cases where such disclosure is required under special provisions of law.**

A High Court previously held that a legal opinion containing information of a
confidential nature between a client and attorney, for the purposes of obtaining legal
advice, is privileged, so the client may refuse its disclosure and the opinion cannot be
used as evidence.” The Supreme Court held that although the High Court’s exclusion
of such evidence based on attorney—client privilege was incorrect, if the client refuses to
testify and the attorney who drafted the opinion also refuses to testify based on Article
149 of the Criminal Procedure Act, the evidence must be excluded under the hearsay
rule.’

ii Production of documents

Under the Civil Procedure Act, plaintiffs and defendants must submit their claims or
defence strategies in a timely manner.”” The presiding judge may, upon hearing the
opinions of the parties, set a period within which to apply for the examination of evidence
and refuse to accept any application filed after the deadline.”® Any request for evidence

31 Article 163(1) of the Civil Procedure Act.

32 Article 112 of the Criminal Procedure Act.

33 Article 149 of the Criminal Procedure Act.

34 Article 26 of the Attorney-At-Law Act.

35 Seoul High Court decision, 26 June 2009.

36 Supreme Court en banc, 17 May 2012.

37 Article 146 of the Civil Procedure Act, Principle of Timely Submission.
38 Article 147 of the Civil Procedure Act, Restriction on Period.
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may be withdrawn before the discovery process begins,” but once both parties start
conducting discovery, one party’s request for evidence can be withdrawn only with the
consent of the other, as the evidence may be advantageous to the other party, and after
the discovery period is over, neither party can withdraw its request for evidence. Once an
original copy of documentary evidence is submitted to the court and read by a judge, the
discovery period ends and the parties can no longer withdraw their requests for evidence.

The Civil Procedure Act includes an obligation to produce documents requested,
under which the holder of a document must produce the document in the following

situations:

a the document held by the holder is cited in a lawsuit;

b the person requesting the document has a judicial right to ask the holder to
transfer or show the document; or

¢ the document has been prepared for the benefit of the person requesting the

document, or prepared in relation to the legal relationship between the requesting
person and the holder.’

However, production of the following documents may be refused: (1) documents
kept or held by a current or former public officials in connection with their duties; (2)
documents containing information that may incriminate or cause disgrace to the holders
or the holders’ relatives, or trade secrets for which the confidentiality requirement has not
been waived; or (3) documents solely for the holders’ use.!

The scope of discovery rules in Korea is not as broad as the scope in some other
jurisdictions because a person requesting documentary evidence must first specify the
documents requested and show that such documents actually exist, and the other party
may refuse to produce them for various reasons such as claiming that they contain trade
secrets.

In litigation relating to infringement of a patent or exclusive licence, the court
may, upon request of one party, order that the other party submit the documents
necessary for the assessment of losses caused by the infringement.*? In practice, however,
this provision is not very effective because it also provides that the person in possession of
the documents can refuse to submit them if there is a justifiable reason to do so.

When a request for production of document is made to a public institution, the
Official Information Disclosure Act applies, which is a special provision under Article
344(2) of the Civil Procedure Act. As such, current or former public officials cannot
refuse to produce documents simply on the basis that they have kept or held documents
in connection with their duties, unless it contains confidential information or disclosure
of the information may seriously undermine national interests.

39 Supreme Court decision, 23 March 1971.
40 Article 344(1) of the Civil Procedure Act.
41 Article 344(2) of the Civil Procedure Act.
42 Article 132 of the Patent Act.
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A document is presumed to be an authentic official document if it is recognised
as having been prepared by a foreign public institution in the carrying out of its official
duties.” The authenticity of a private document must be attested to, and must bear the
signature, seal or thumbprint of the principal or of his representative.

VI  ALTERNATIVES TO LITIGATION

i Overview of alternatives to litigation

Traditionally, litigation has been the preferred method of conflict resolution, but there has
been an emphasis on ADR in recent years, such as the attempt to encourage mediation
through the courts or various administrative committees, amendment of the Judicial
Conciliation of Civil Disputes Act (the Civil Disputes Act), the court’s recommendation
on reconciliation, and the newly adopted civil reconciliation system in criminal cases.
Although the number of cases resolved through judicial reconciliation mediation is
still low compared with some other countries, the trend towards mediation is clear; the
‘early mediation system’, modelled on that of the US courts, has been implemented, in
which the defendant’s answer is sent to the mediation committee within two months
of submission, in an attempt to resolve the matter through mediation. Further, the
Arbitration Act was completely overhauled in 1999, which made it possible to resolve
international trade disputes using arbitration.

ii Arbitration

The Arbitration Act of the Republic of Korea had been abolished before it was re-enacted
in 1996 and then completely overhauled in 1999 to substantially adopt the UNCITRAL
Model Law on International Commercial Arbitration of 1985. The main focus of the
Act was to enable arbitration to be used as a method of resolving legal issues that arose in
commercial activities, especially international trade disputes.

The Korean Commercial Arbitration Board (KCAB) is the entity established
in accordance with the Act, and the KCAB has its own commercial arbitration rules.
The parties in international cases may choose to use the International Chamber of the
International Court of Arbitration (ICA), the American Arbitration Association (AAA)
or the London Court of International Arbitration (LCIA) as the arbitral institution to
resolve their disputes. In 2013, the Seoul International Dispute Resolution Centre was
also established, in furtherance of the use of arbitration in Korea.

Korea has been a signatory of the Convention on the Recognition and Enforcement
of Foreign Arbitral Awards since 1973. Accordingly, a foreign arbitral award from a
jurisdiction that is also a signatory to the Convention may be enforced in Korea if an
enforcement order is given by a Korean court.

43 Article 356 of the Civil Procedure Act.
44 Articles 357 and 358 of the Civil Procedure Act.
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iii Mediation

There are two types of mediation in the courts: mediation by the family courts, and
mediation by the civil courts under the Civil Disputes Act. The Civil Disputes Act
applies to all civil disputes including collective disputes, regardless of the amount in
dispute. In 2009, the system of ‘standing mediation committees’ was introduced through
a partial amendment of the Civil Disputes Act. Under this system, a licensed attorney
appointed by the Minister of the National Court Administration has the same authority
as a judge while in charge of mediation during the course of mediation and may serve
as the chair of the mediation committee. The parties may apply for mediation, and the
process begins by the judge’s order for mediation while litigation is in process.

Private mediation (early court-connected mediation) is a system that has been
implemented by Seoul Central District Court since March 2010, under which private
entities designated by Seoul Central District Court, such as the KCAB, the Seoul
Bar Association and the Korea Consumer Agency, engage in mediation before actual
litigation begins. If mediation by a mediation committee of the designated entity is
successful, this is reported to the judge exclusively in charge of mediation, who renders
a ‘substitute decision for mediation’. Alternatively, if mediation fails, the case then
proceeds to litigation.

The number of cases that have undertaken mediation has increased every year
in recent times: 13,600 cases in 2009; 16,372 cases in 2010; 17,338 cases in 2011;
23,490 cases in 2012; 40,860 cases in 2013; and 48,672 cases in 2014.%

iv Other forms of alternative dispute resolution

Unlike an extrajudicial reconciliation, a consent judgment has the same effect as a final
and conclusive judgment because the court must be involved in the process.*

In order to encourage parties to compromise, a written compromise?’ and ruling
for recommendation of compromise*® are introduced under the Civil Procedure Act, and
the civil reconciliation system has recently been adopted in criminal cases,® which has
the same effect as a consent judgment.

Pre-litigation reconciliation is a procedure that enables the parties to compromise
before a judge in order to prevent the dispute proceeding to litigation. If pre-litigation
reconciliation is established when the parties execute an agreement, the non-breaching
party can enforce the reconciliation process against the breaching party without having
to file a lawsuit. This is often used by landlords against tenants in lease agreements as
a way of resolving disputes when evicting tenants. The number of cases filed has been
increasing each year, except for 2013 when the number was 11,998 cases, a slight fall
from the 12,483 cases in 2012, and this is the only year it has shown a decrease since
2004.

45 2015 Supreme Court Yearbook.

46 Article 220 of the Civil Procedure Act.

47 Article 148(3) of the Civil Procedure Act.

48 Article 225 of the Civil Procedure Act.

49 Article 36(5) of the Litigation Act on Special Cases Concerning Expedition, etc.
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VII OUTLOOK AND CONCLUSIONS

The Supreme Court of Korea has broadly taken a position of recognising Korea’s
jurisdiction with respect to cases involving international issues. In recent cases between
two Korean nationals residing in Japan, involving three claims for the repayment of
loans, the Supreme Court decided that the Republic of Korea had an interest in the
outcome of the case and thus recognised the Korean courts’ jurisdiction over the case.
This was because one of the loans in dispute was to be used as investment funds for a
land development project in Korea; the second involved a recipient of a loan in Korea
who withdrew the loan in Korean won to be used in Korea. The court held that the
Korean courts had jurisdiction over both these claims because they had a direct and
actual relationship with Korea. The third claim was not directly related to Korea, but
the court accepted that the claim be heard in Korea as the defendant failed to raise an
objection to the lack of jurisdiction.>

With respect to the requirements in enforcing judgments by foreign courts, the
Supreme Court has held that the approval of a final decision by a foreign court should
not be against public morals or social order of the Republic of Korea, but has been
broadly recognising foreign decisions by limiting the scope of what constitutes ‘a case
that violates the public order and good morals’. In a recent case, in recognising the
approval of a decision by the Oregon state court, the Supreme Court concluded that
the requirements for a mutual guarantee under Article 217(4) of the Civil Procedure
Act were satisfied, despite the fact that the state of Oregon and Korea have not entered
into any treaty for mutual guarantee, and there has not been a case in which the Oregon
state court has approved the same type of decision by a Korean court. The Supreme
Courts reasoning was that, under the principle of comity, the state of Oregon has
recognised decisions by foreign courts if such courts have jurisdiction over the case, the
decision was not based on fraud, processed through appropriate measures of delivery
and interrogation, and does not disturb the public order of the state of Oregon. As
the factors taken into consideration by the state of Oregon in recognising decisions by
foreign courts are similar to the requirements under the Civil Procedure Act in Korea,
the Supreme Court expected that the same type of decision in Korea would be recognised
in Oregon.”!

Class actions such as collective consumer action or representative action by
personal information organisations for securities-related issues were introduced in the
early 2000s, and the Electronic Case Filing System has been in use since 2011. The
number of class actions is expected to increase in the future.

The interest in utilising ADR is on the rise and ADR has been in practice through
individual regulations, but the enactment of a comprehensive framework law that covers
reconciliation, facilitation and mediation is expected to take place in the near future,
which would further encourage the use of ADR and the development of private ADR
rather than ADR through courts or administrative agencies.

50 Supreme Court decision, 10 April 2014 (2012 Da 7571).
51 Supreme Court decision, 15 February 2013.
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Other litigation involving financial transactions, international IP and trade
secrets are becoming more and more common these days. As the number and scope of
international litigations continue to increase and expand, more attention is being paid to
international civil litigation, and efforts have been made to build an international system
of cooperation.
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