EAA-37} EANEAEASDS) A e F7hAel
S B PRl U 97

- WYY AT & FHOE -

o =
e 2 R} P e
P12 A PO 30| FTA EiEol W 27y gl
: 1. 70| sraolor A2icH SH| FTA A
P ILISD BNAROIN QetHoR oimels ke o 7xH &1}
gl 2. ARt - 2ot ALzt
1. e 3, B0/ FTA A0 02 2714Q) s
2, F7{HO| grsolof T3 SD BXfEERY H3tg 9ist Hot
i ‘
3, Fpueln; S #el of HEX o] B v, g
o ZE
4 A%

I. A9 &4

= Al ¥ (public international law)e =7} 7+ BAIE &8k Holth ek SAEHE
T/ o sto] W= FAH AL M= dHH o8 ITte] AR A (standing)& ¢

AE Stk ARIELA)S] AR AS dAste FAART7E A3 A 4] = (investor-state

21(2016.02.10.), A1AF2(2016.03.04.), 1412 2)(2016.03.07.)

Fad
AR Al Aol eAL
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dispute settlement, °]3} “ISD")= = AT HTAS] GARAA A&l digh tE# 2l oo =
e

ISD SAAAAA FARARE FARALE] 4 53 FAHR A gl Al2E 2ok Tl FAHA
s AR ZAHAEAE AHAs] A7 GARA A S Fefiet) o]¢t s KT Asia v.
Kazakhstan A9 SABAH= 1SD TAARAAA = T2}, FAAe] 54 =, FAHrA] =7 1t
A BEHAFY] A B S A(diplomatic protection)t TFEEE Afo IAMA A
(triangular relationship) 7} A gFbaL HA[GIITED 5, H 4 o0& w7vto ] 7H Qe A

el WWﬂﬁ‘ﬂ ISD AN = FARARE] 23 FAR A= kol Al A E 20k
FARTHAS Tl FAAA FoAHE Aola, Fabks e2A o A4S FEA
D Z Ak

Rh FAA = % U= ISD TAE A7Ish7] A3 GAAAAS 74 %%HV)
Ao FAA7E 2be AAL FAAY] 853 FabgA] = 7he] #A
of ofsf & Fhtel Jlok
FARATS A @ BN A7) AR5 AR AR 7Y state
responsibility)©] 15 ojof FT}3) B FARFA =] 7HA o] A7) e = FAbA
ol Al 714 (attribution) ¥ = BHE S8 = A4|95-9] f|uk(breach of international obligation)©]
Aok gty de] dopd FAfrA ] Fm Qlel] FAA A Eaf7h BAskglvkaL &=
& A7 FAA A ALHIL & FARA T FAFE ftste F947E ohded =
AR FAFAIT S 7S B 2 AolBw, A e 7S HFEE ISD T
ZHOH/H,] AL A A Pt}
o = 5 F97HSD TAHe]
et %Zﬂ@r P7RA 2 e

_11->

rlo

=497} FARATE) 274 S WA 9924
2 % Aol HE EALH, FAL Aol FAA 2ol
I Ak Aol Bgaltt)

Bt 7

)

[y
~—

KT Asia Investment Group B.V. v. Republic of Kazakhstan, ICSID Case No. ARB/09/8, Award, para. 143
(“There is no doubt that it is the investor which asserts its claim in investment arbitration, which
distinguishes the latter from diplomatic protection. Yet, that does not mean that there is no bond of
nationality in investor-state arbitration There is a bond defined by the investment treaty. But for that
bond, the investor would have no right to bring a claim against the other state. In that sense, there is a
triangular relationship in investment treaty arbitration that is different from the one which exists in
matters of diplomatic protection under customary international law.”)

Ibid.

W TEAA=7k24(0SD) 24 3484, , 2014, 1354,

Ibid.

FARATS] 7MY wAed 9Jr T A o\ B-H(ratione personae)dl] B AR FHFHL
Stk ot ARo] H= A9 e] 7S R %Zﬂ“]‘l"ﬂtﬂ' 04 = 78k fleliAs A Al that A=
= HES 83k 97t “‘0} AR o= EeKmerit)l f& AALll A Bre] THEIA|AL SITE See Tulip

U1 = W N
T I
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EAR A w2 EXGX o] 2yl v A agsHel od FeEL),
‘el v 2ke] A9 4 (The Free Trade Agreement between the Republic of
Korea and the United States of America)(¢]3} “&H] FTA”)olu} ‘SHel A A 1A
A’ (Trans-Pacific Partnership, ©|s} “TPP")3} o] =7p4¢lo] WA E WAIG A&
S MR Fi e FAEIHAEE EAG. of3 FARTHA
= :ﬂi ISD Tzﬁﬂ' Xﬂ 12 A5 FAFA S 57 A sA RS A=

il 1

BE g AornE Fog davt olvk o] 20159 74 17¢ A
2=
[¢)

(scope and coverage) Z3' &

%%’:01 3 Z}Hwi | 2016L4 Z dglsle] 3] FTA A1 &A= 3 1SD %ZH%
Fed< wWAlE < §1& Zolvh whebA ] FTA Aol & oigul=ro] =7hA9
FARAA AF7F sty B8 w7bAQ] A eleh dE g FTA Al
dzlslel oet ISD FAA 7] =3 Adtglo] dukAQl AF-e] 7hA7F ¢l& Aol

ol

f
rot
=

Real Estate and Development Netherlands B.V. v. Republic of Turkey, ICSID Case No. ARB/11/28, Award,
paras. 276-278 (“..The question of “attribution” does not, itself, dictate whether there has been a violation
of international law. Rather, it is only a means to ascertain whether the State is involved. As such, the
question of attribution looks more like a jurisdictional question. But in many instances, questions of
attribution and questions of legality are closely intermingled, and it is then difficult to deal with the
question of attribution without a full enquiry into the merits .. as a practical matter, this question is
usually best dealt with at the merit stage, in order to allow for an in-depth analysis of all the parameters
of the complex relationship between certain acts and the State.”).

6) Utk thgtilsro] AA thF-e FAR T A HE ) ] FTA AE-E FAHA =l A 438] el
S ulgo= FAE] 9lo] d|dlo] XM F(treaty shopping)S &3l FARI A Bt} et FAREF
Aol 482 B The s S 74013}. ghA 2aro] 2 ARl 2016\ 2¢ AR SEES dEldlo] B
HAQ ks Sl At ARS B A5t AE2E " AeR EO]—;H], o Ale] Apdoleh
def Ao At 4 A5, 5 Eﬂfﬂ“ Foll i) FAE BHFAE S ofFofl Ao FH o] Fab
Aol dH o Held 7Fe s Al o gl& Aotk Aef 9] et 74 BWFHS 7ol @
stol= A, "d‘ﬂ% et 4 AR 5% & S AR, TolfRdlely (2016, 1. 11) FE

7) A, “[2015 H7H F0AF %%*d ‘dzldl, 84 104 T ... ISD A4 7FeA”, Tol57Als (2015. 9.
14).
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M= A SAlEH, 56 1D TAAA AEH R QIAE o] & w7hq o] B
Aol thaf Ao F, 3] FTA Aol 2 579 722 A8 FarAl=o] wAldsEy

=2}
=
wEle #olasle) BN BHes Aow A4 4 I dal 1asnd B

ol

II. ISD AN dubd oz Qe =7hdgl WAEg)
1 74

7R RS B o7, A, @A Toll B P A9 e EEE =AH A
gk 7 el ek TAE U3 Z22KILC Draft Articles on Responsibility of States for
Internationally Wrongful Acts)' (13} “Z7FJze )Y Aot} 571 29k =241 HA
TEEE 2] A 7l Bk wAlBs S Awsket AR RA de QAL gle
H,9) 56] 1D AN A FAHFA o] AYF5-5 7Hdel Slojd = Bl AYE 9T

b

79l b Frh0) Ro A% 2Rl fig FAUGES ARk Areae) 27

8) Report of the International Law Commission, 53 UN GAOR Supplement (No. 10) at 43, UN. Doc.
A/56/10 (2001).

9) Hober, in Muchlinski, Ortino and Schreuer (eds.), The Oxford Handbook of International Investment Law
(2008) 549, 553 (“There is a general consensus that the [ILC Draft Articles on Responsibility of State for
Internationally Wrongful Acts| accurately reflect customary international law on state responsibility”). =4l
AP A A Bosnian Genocide A1) HAA 7FAQ1 %S Q1838h= & F7H Az to] Z7hAQlel|
o A TGS e A9 gl Elolghs Al OisiAE oAl oA]7F §lo] BTt See Application of
the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro), 1.CJ. Reports 2007 p. 43, 209 (“The rules for attributing allegedly internationally wrongful
conduct to a State do not vary with the nature of the wrongful act in question in the absence of a clearly
expressed lex specialis. Genocide will be considered as attributable to a State if and to the extent that the
physical acts constitutive of genocide that have been committed by organs or persons other than the
State’s own agents were carried out, wholly or in part, on the instructions or directions of the State, or
under its effective control. This is the state of customary international law, as reflected in the ILC Articles
on State Responsibility”).

10) See J. Crawford, State Responsibility: The General Part (Cambridge University Press, 2013), p. 43. =77FQl %
kel A9NS IARISD #e o)t oA 2= Ui AFS) SARASS & 4 3T EDF (Services) Ltd
v. Romania, ICSID Case No. ARB/05/13, para. 187, Noble Ventures Inc. v. Romania, ICISD Case No.
ARB/01/11, para. 69 (“While [ILC Draft Articles on Responsibility of State for Internationally Wrongful
Acts] are not binding, they are widely regarded as a codification of customary international law”); Jan de
Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, ICSID Case No. ARB/04/13, Award,
para. 156 (“The ILC ARticles .. is considered as a statement of customary international law on the
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of

Azt ANE At =9 A=
= 7}3) 9 (state action)@+ Al

= e,
A
7ol <8l ol ola, Agish

A Ao 7 Q) bl A 9] A1) F of= Ao Sl =
A5 34 RE QA E nlete Fo9] shgoelth 2y
7P YRS AE 2 AR 2 BE 7SV s o R AAHA s $aL, LA
(i) =AM w2t =7kl AL 7 AL (i) FAFATE T35k A9Rke] %Xﬂﬂ‘ﬂf‘gﬂ
(internationally wrongful acty 24 =7}l WA = UThL) 7k 9] o] A 9HA L
2A Aol oJsto] AAHa sl whE AW o Fele g A Gtk

=717] ¥ (state organ)®] B B FFL Fuglo] G =7FA FI&HTHY) w3 57}
71l adeA ddete did =7kel Well wel AFAZE] A 4 (element  of
governmental authority) & A AgHS Frojwke 79l = GAZE & A Ao A
TG e 7p|He P E Kol vt FILHThe) np e o7 54 Fflolu} @A} =
7o AAl, e, EAll whet Ee e E A, HE, B stllA FHE Fe Tl Al 7145
Al Fek1) a4t 5717138 9, 71718 A Gol wel o] Fojx 9, aela =7
S REE ARAT S fdwol 1 Ak YA Faf o] Fo|xl ATt Tl A5 = B
of sFgrtal & ¢ Ak

g B9t ZrS uhA 7] 7] YEME ©E B 97t el A& At
S wE F56tal, w7t sk A9 finte] EAfstolort gtk A dEH o] 719 &

question of attribution for purposes of asserting the responsibility of a State towards another State, which
is applicable by analogy to the responsibility of States towards private parties”); Tulip Real Estate and
Development Netherlands B.V. v. Republic of Turkey, ICSID Case No. ARB/11/28, Award, para. 281 (“The
Tribunal agrees with the Parties and accepts that the ILC Articles constitute a codification of customary
international law with respect to the issue of attribution of conduct to the State and apply to the present
dispute”).

11) Black’s Law Dictionary (8th Ed.)(2004) p. 1444 s.v. state action: “Anything done by a government”.

12) 7P ARz x 7Pt Az SRS sk 7 a3 Xﬂ Alakar gli=d),
T 879 Hagpde] He Tk ‘A EE F29(an action or omission) ol tlEAE HE 248 HI}
a4 3L Ak YARE ARgSte] ©d] rAskaL Atk B8 w7k BE A9 EE FA97L S7tA
Fu) 2L ol

13) =7FQIz2t Al 9 A2z,

14) =7H %Rt ABE 2 whebA] =7k AE offrE ARile] Al ezt WAld o glth =714
Yzt A3zl tigh 3l (commentary) A1 =,

15) =7FA Q) %Rt Al4x.

16) =7F Q)< Al5x.

17) =7F Q1 %<t A%

18) F7F Y %ot A9z o9 F oz AT gl Aol o3

AR-AE YA Qg F9le] 7RIS theliA e
AL QAR 1@ o]l e ale] 5473 A

a4 2= @,
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A e FATAPH ol A0) FA T F2 2,
st Ao ByaA @ Aol

AN

FAREHe 9%

il

2. 734 LA Ciet ISD SMEFRO| BT

ISD FABFREL FAFAT ‘AEE 5 gle PAE T
& 4 glokar s Skt). Vivendi . Argentina A< vzﬁ%}?ﬁl‘?—t 7HE A E g ZE A
A AT 7P RS AlRx B A4zl whet 7SR o] S ok fhrtal A AlskglaL20)
Bosh v. Ukraine AF19] SABAH-= S7hA) 28 A5ZE Q&8 Bl=7}7| kol o3 9=
"% 585 (governmental activity)'94 dgtor A Fax Afolwt 7o) A&E 5 9\]3‘31, RIA
() = K st #6925 w7t A58 o glvkes HAAZ #A gt glnk2)
G A o] -9 Rl o] WAool i ste] thR-E9] ISD TR FAHTA O] AR
Aol WAlE o5 44 ek AA Y Bole Aol 23k futo] ARI(BAA) = 4

N Aol A FH & W9 (acta iure gestionis) = A3 735 1SD - o] BASHA] 23120 9
24 734 AsKsovereign power) £ A3 governmental authority)] SAHE &3l A

IS (acta iure imperii)o] AR ISD HFHo] LA 4 rtal Holgrts) FARTHA 9

¢

r° fol

&
(7

19) ZAek A Al AA7F 20 dEehA] @2 Ao AAolA|t, Fakeh dhelE wAlE S 53
urokg} sHolt}. See generally, P. Dumberry, “Are BITs Representing the “‘New’ Customary International
Law in International Investment Law?”, Penn State International Law Review, Vol. 28, No. 4 pp. 675-701; J.
D'Aspremont, “International Customary Investment Law: Story of a Paradox”, Amsterdam Law School
Research Paper No. 2011-19 (2001).

20) Compariin de Aguas del Aconquija S.A. and Vivendi Universal (formerly Compagnie Générale des Emux) v.
Argentine Republic, ICSID Case No. ARB/97/3, Decision on Annulment, footnote 17 (“All international
claims against a state are based on attribution, whether the conduct in question is that of a central or
provincial government or other subdivision”).

21) Bosh International, Inc. and B&P, LTD Foreign Investments Enterprise v. Ukraine, ICSID Case No. ARB/08/11,
Award, para. 176 (“In accordance with the ILC's commentary to Article 5, the Tribunal considers that it
is only the ‘governmental activity’ of the University which is attributable to Ukraine under Article 5, and
not the University's ‘private or commercial activity.” In other words, the question that falls for
determination is whether the University’s conduct in entering into and terminating the 2003 Contract with
B&P can be understood or characterized as a form of ‘governmental activity’, or as a form of ‘commercial
activity'”).

2) =2 AWAREA 5 E A & S8 WA FAlE - A Ele) Aol

23) Wb FAFAS S Ao F7F FARA NS 7L %i—”* RIAF = AR @ 9le] s ddrhs
F4E NAs A7 OH: 3t} See generally, Nordzucker AG v. Republic of Poland, UNCITRAL, Partial
Award (Jurisdiction), paras. 129-132.
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s AT & e FHA 9 (sovereign act)®] TEAQL dlol= 3-H = (puissance publique)
of A7t aL, HhE FARTYEAFY ks AT ¢ fle A9 tEA 2 dole Aok
314, o, $Inka} e AR 9] (commercial act)”} ATh

Impregilo v. Pakistan AF1 9] TABAF-= FAA =2 AlFFAARA o] A 9jol| 47} oz}
oA FAY O R YuHE FHA A% PAE T FARTHAL o5 SNt ¢
SATHAL WQYTR24) W8 Bayindir v. Pakistan AP 9] SARAT = Zokg|nbel] whE a3} Aok
ot wE A4S AA FAE LT ARAARRE AEATAL s WA o R Y
of atH, HA7} Aol s = vle A= Aok 2 suiel whet AAE ARE
ojgfaL HASITED) & FAWAT= & I o Yoyt FAFAFY A7t 4 A PAL

2

YL 2E3 g A% B A9 AR Ak 2AZ wigow AN (EAY Ak
9ol w2 FETAZ 918 oAl F) whes] FAe] FANAE AABORE FUY

&
[¢} = [}
Agke] YK exercise of sovereign power)7} o]Fol i thal ©A S 4= glrkar s}sit)26)
W) Impregilo v. Pakistan % Bayindir v. Pakistan At719] %
ANl e e 2A 4 PSS AT 4 lvkar £ Aol

FA9 P97k ohmale FAQFS AN & girke 1D FARARE e £
42 umbrella clause)?)0]2ka QAN AE, FAfAo] epFEAEe] Ealol the) Yt
she HE 988 249 2L FARERYS B WAH0R nYshe 23Wo] Eddke 4

24) Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction, para. 83
(“...only the State in the exercise of its sovereign authority (‘puissance publique’) and not as a contracting
party, may breach the obligations assumed under the BIT”).

25) Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/29,
Decision on Jurisdiction, para. 148 (“As a preliminary matter, the Tribunal notes that Pakistan accepts that
“treaty claims are juridically distinct from claims for breach of contract, even where they arise out of the
same facts’. The tribunal considers that this principle is now well established. The ad hoc committee in
Vivendi v. Argentina described this ‘conceptual separation’ as follows: ‘A particular investment dispute
may at the same time involve issues of the interpretation and application of the BIT's standards and
questions of contract. Whether there has been a breach of the BIT and whether there has been a breach
of contract are different questions. Each of these claims will be determined by reference to its own proper
or applicable law in the case of the BIT, by international law, in the case of the Concession Contract, by
the proper law of the contract”).

26) Ibid, para. 461 (“..governmental involvement is not necessarily equivalent to the exercise of sovereign
power when it is grounded on legitimate contractual considerations”).

27) FAkEge) Aok 719, Zh=e] AR, =8 A, 715, W, & @A Sl thaid e v 9, =
Zﬂ‘l‘zl'\:li , (A& ﬁOﬂA} 2012), 151-193HS Aoz =z,

28) Jarrod Wong, “Umbrella Clause in Bilateral Investment Treaties: of Breaches of Contract, Treaty Violations,
and the Divide Between Developing and Developed Countries in Foreign Investment Disputes”, George
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ol MzEAF A= A7t Brh) Azl tigh daE AL SUE A Bes ofA EA
SHA] GAINE30) UdubA 0 % QI E= Ak BA 2 EAA w I} TR} o] A A= A
ool o] g S FARTHAS T3 WS Aolthd) e B ata $akxdo] v Aok
RS HA L 9Rr 0 7 F3bdE = Aol vig ISD FAMETES] Y sz 9
ol¢} 3t ISD #e o) B A AR Hd g Ao HAITED) R WMAlE SGS
v. Pakistan AFA 9 SARARZ X5+, FARTHA

Shd AR Alokeuts Sl AT F7AE 2opeintel] wE FrAew S < 9l
Uhs oItk of= 49 AR Q% 7P eAerte S 7P A e AAst=
Sjgeletar & 4= Qlch F WAE Fl Paso v. Argenting A719] FAMERZ O)nH &, 9423
o g zBHow FAE Aoz} EAGTo] ALY e} 7k FUA 92 Ea)A
AlokS Aute A ol gafMnt & AkAnkS ZoFgtow S F ke eItk
o] = Ak T ISD A7 ML sy, Alokginte] FUA dgle] A=A A

Mason Law Review, Vol. 14, No. 1 (2006), p. 142 (“...the umbrella clause is a treaty provision found in
many BITs that requires each Contracting State to observe all investment obligations it has assumed with
respect to investors from the other Contracting State”).

29) FAtEge] FAAR] 7153 W, elal Gl tek WH Q) o= et @At AN SRS
< AEgE s AR S R Rde) Redl xde) ave ddsh| = siglh ¢l Noble
Venture v. Romania A719] 52375+ “Bach Contracting Party shall observe any obligation it may have
entered into with regard to investments of investors of other Contracting Party” 23 1850 AT 3T
e 27 7R ‘entered into’ ¥ FH T, F PAREES A eIe 22 duA Q] ofgo] o
Ao e FAAQ okEel disiMut A&EE Aolekal WSkt See Noble Ventures Inc. v. Romania,
ICSID Case No. ARB/01/11, Award. paras. 46-62. ¥V Noble Energy v. Ecuador A1) SAIRAT= A
3 Ulgo] kxS s14 3ol 9lof ‘entered into’ 7} P ‘any obligation o]2kE Tl FFE] T 94t
ZgJo] Alf ¥ ol} WEA o F/A] 2SI S g} QlTt. See Noble Energy, Inc. and Machalapower
Cia. Ltda. v. The Republic of Ecuador and Consejo Nacional de Electricidad, ICSID Case No. ARB/05/12,
Decision on Jurisdiction, paras. 154-157. 7121} Tt} 1SD S A BAF-EE $2bx3o] Mool 3AIZ 44}
goll slo] =7HA]dell w3k =AY apAel] 2AR Ago) eiE Zal HEe Yehs AeE Bl

30) &%, “ek-F-d 3] A 9 3AF FARAL] AA, TEAEEseEs A0 A% (2015. 6.), p.
55.

31) Ibid. TSk A3, “FARS R} Atxde] 587, TSAHEs 7 933 (20106), pp. 1051 FE

32) See generally, Toto Construzioni Generali S.P.A. v. The Republic of Lebanon, ICSID Case No. ARB/07/12,
Decision on Jurisdiction, paras. 196-201.

33) SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, ICSID Case No. ARB/01/13,
Decision on Jurisdiction, para. 165 (“These clauses, which must be interpreted in accordance with the
objectives sought by the parties in line with the customary rules of interpretation of treaties in public
international law, have been interpreted in different ways. One interpretation held that such clauses are
operative only when the parties have clearly expressed their intent to consider breaches of contract as
breaches of the Treaty”).

34) El Paso Energy International Company v. Argentina, ICSID Case No. ARB/03/15, Decision on Jurisdiction.
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rok

&

Sz F 239 Hetidel B BE AGYNS 2oklto g £ = o
A Akl A8 A Aokt S WALYSIE FelA =

WAE 9tk v Toto v, Lebanon A1) SARAAF-Z 5=, AR

A gle 2okl 9t gisin & T

I
o ¥, = AdE 2ot s S3A7)7] A 23] ofyzhs iR

2 o o pl
o B 41 o

2 o
g

o,
&4

AH 21 ¢ 3] (International Law Commission of the United Nations)oll <3t =7} ] %9k 4}
Aol AAA H3HS T3l James Crawford W52 o2& AR o= A

% =AY ISD TARAF-E0] FAkEF o] EAfshe Aol 24t |
Sute M s e = e TARRAS ZOREA R FHEstet ol FATE 7Y Ao B

It

EEEEERE

3 Hn AN H9l o MEN Mol B3 HE

F7HAY 20 ALEE F7HAo] W] e E AN EA Bastn F4sa o)
3, S A2 FASE AL Y] Qe BAG A7 b A% A
99 ohllek § Skl o5 FATLNS FAor Frha Pk Utk

ST &} DAY 18D FARARE) FHEL YA FelHed Ao nelr), v
W AbAe] SRS 204 Agel PAE )Rl Wiz opl Fle)] A% 4 9

HEE Ha1E Sl o4 F04 asiwe] A7k A% F deke T 47

"=

N

35) Noble Venture v. Romania, supra note 29, paras. 46-62.

36) Toto v. Lebanon, supra note 32, paras. 200-201.

37) J. Crawford, "Treaty and Contract in Investment Arbitration”, Arbitration International, Vol. 24, No. 3
(2008), pp. 351-374 (“Finally, there is the view that an umbrella clause is operative and may form the basis
for a substantive treaty claim, but that it does not convert a contractual claim into a treaty claim. On the
one hand it provides, or at least may provide, a basis for a treaty claim even if the BIT in question
contains not generic claims clause; on the other hand, the umbrella clause does not change the proper law
of the contract or its legal incidents, including provisions for dispute settlement”).

38) See generally, Vivendi v. Argentina, supra note 20; Bosh v. Ukraine, supra note 21.
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=7F Q) %3k 1%145_01] =W b8 g9 5 A9V AR, A, AR e F
3 FAsE A B olye 't EE 7% (any other function) S AFShE 7ol = =7kl
&) oA7)|M HE BE 7159 B gurt FolAE A gk B 7%
Qt A5zl WEW H7F7| e aPstA Fe QA B SATE ARAY S Fojutol Algto
ZH o]Fo g %E Tkl A58 5 e, AR Y o7t FoIA R EEE e
o] 715 B AAR-Ag Y AR vl tiajM e thEg Asjrt AR H A goe &
A3kA] @%E} = 7hA Q) 2] ti gt 53l (commentary) = ‘A F-AT 9] ofu]= 54 ALS], 94,
Aol wet gebd o gl F53h, ‘—4'5}4 141“‘1“ ohue} 74 ;Hg]"’ﬂ"i o

5]

R

o

¢

A A 59 % 7l3ko] S7}e] o
B R R I RN R
the BEF 992 A3ka Gk o] w2 AEA o ARue] WAL /5 T 1

AR B AR ARIBAY] BT 5 gl )5 2 A

A Q7o Fgel i, Allst ARt BE A S Qe

AaiGS B RAG ARAT O] AP AVE U4 AL Beo] EATTLY W)
y

AA7E Al ARl Ei= Q1] Aol sjgRivs HAL gl o oy =

ZAE 59 oS sl W7t IRt Al 5 A concession) S F-of st AR =713} A
Ql ol AZE MEZAEA, FlAke] old B BAT} Ay ARk dHAow Aokt
28 Aol whet grEd Rkl flok ey ARy ddvkaeh 22 A /AL A, A
A S-S AT SRSl 2EE 7t el B wiEk ATl A8 A5 Wkt
HFolahs Aok AA ol el o] =77F 2743] ARl Be= 91e] A el sgttar ¢y
& = 3l Aotk

ol 2L 1 E FTHARY AR EE AFAW Y PAE S5 A9fel WAL P9
7F 23 0 glaL, weEbA WAL g9l Aa w7t 715 o wele PR FeR

39) E7FA Sk Alde] hiFk Tl olefd S S At
40) =7H %t Alsze] T Faf A6
41) See H. Tonkm, State Control over Private Military and Security Companies in Armed Conflict (Cambridge
University Press, 2011) p. 101.
42) See C. Lehnardt, From Mercenaries to Market (Oxford University Press, 2008), p. 139.
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HRIt}. Noble Ventures v. Romania A9 S AR FA02 89 (acta iure imperii)iro] =77}o]
Al A5 a1 A3 (acta iure gestionis)= A3 glthe oA ol = 5ot
7] of HupaL AAltEA =7F et ot 12 g s S A Ashs &S FokE & gl
thal A A gkt gleks)

) =HelFe/t

b S| RS adn RS ISD FARANE el B e, 30 2
§A15% AR F0% G907k BolsA) Qsiehe xepslue] et 2
Spelulst ge WAY B9l2E A TAN] WA F flrks
k1 9ltk. ISD FABARI olel® 44 Bk RS “IALlY Tl
o) A4 T AR FANYZE ABE ALEM B2 A0 WL Z, TR
who.E A% F/hAe] WA A § SJRslwe] AN o8 el Hi A
Aglolof Frh olulolthae) FAFAYz A3 AREE FANWH 2GS FA B9t
WA AR ool o8] JFE WA SeTT FAFORA old FEE ur) B3

H

43) Noble Venture v. Romania, supra note 29, para. 82 (“With regard to the argument of the Respondent that a
distinction has to be drawn between attribution of governmental and commercial conduct, the latter not
being attributable, the following has to be said. The distinction plays an important role in the field of
sovereign immunity when one comes to the question of whether a State can claim immunity before the
courts of another State. However, in the context of responsibility, it is difficult to see why commercial acts,
so called acta iure gestionis, should by definition not be attributable while governmental acts, so called
acta jure imperii, should be attributable. The ILC-Draft does not maintain or support such a distinction.
Apart from the fact that there is no reason why one should not regard commercial acts as being in
principle also attributable, it is difficult to define whether a particular act is governmental. There is a
widespread consensus in international law, as in particular expressed in the discussions in the ILC
regarding attribution, that there is no common understanding in international law of what constitutes a
governmental or public act. Otherwise there would not be a need for specified rules such as those
enunciated by the ILC in its Draft Articles, according to which, in principle, a certain factual link between
the State and the actor is required in order to attribute to the State acts of that actor”).

44) =7H]) &3t A% Zﬂl—Er.

45) =73t Az vepe] oA e R S RS Eal Sdl Al sl A dHE ek
Ao, A7 3?7}1“%‘5@& Az 8ol waf olelS A7 =7k §lis Ao sfebEan gl See
supra note 10, p. 101

46) =7HA A2 A2zl gt 3l AT = A2zl HA|E T A ‘S (obligation) & T AIH e o7
kS ofmshar, ol oigh AlFARERS A3 qFgEo] Slvkal Aar Qlth (“The reference to an
‘obligation’ is limited to an obligation under international law, a matter further clarified in article 3”).

47) F7HAAQZSE AB3E A2

=
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3] ahoich. ool we} thre] ISD FARAREL Y] A grde] HE A
AR 22 U] el AREAAA TAUE AMdeItae B gleng
=7 lo] MAE = glke Y At e Ao HAlth Zefy ojle] 3 HHEY
& A AA N M e ool W
A =797 SR E W *d Folo] Moz vaht A9 E 238, 5719
= P95 e Aol dasiAs ded veh 2k = ARk Allx WA Azzd uh
W A9 BTt Aol whet AR E ook k= A2 EHeh, T YR
of A SAMALS a7ohz A ol Wk fuke] s Fsh= A= A
o A4 el He AFAANY AE aFdtha B SHE A Fokk Ytk
F7FYE A ARG o5 et ol T 9t FAA F9jold B WA
ozl daglo] SAIH A= ARk B F e Aotk oo dda] S HH et
A o - Spubel] i3t FAIA QD 71EE AASHEA “=7ke] 97t SAl el ofgto]
HRoh QA A of= B, L 9Je] A9 (origin) B 434 (character) Y= dAIR1],
4 Ao Soputo] EAGT AL P kaL Qlrka) WS F7pA ) kel digk Faf= A2
AR HA T ZA G T2 RS B3] Bl olov, SAl] HAHALE
o = A 7L HntE Ao glo % 5105}l 9Jr}49) Zokel Ex}
4] Sputo] Al o obS sk AL etk 2T FAAS ]
FARSHYS utstal & FAlo) FARAIS] AE5HE ol 2 A9t FERHA
obH WA Aok Faglel F7HYE AT E A SHAA i e A
e et Aot

o)
2

Z}

jineA

1O =
=
=

S
o

I N
S oo
E

F [‘1\‘

_HJ

_%FNLII:O

f
Hdo }‘O" r_u =
EQL °1'N :L] —-—'

R
(o3
1)
4
%9,
djo
ki
to
p

of

()

Y2

N
-

[

_4_4

4, A3

AR, FAGATE) FANERY AWOE A% F7He WA Aete] w7,
A9 e 2L 4F, FARAT ol 48, $d FANEHY 0§
FHom nejs) wHd BAlolw, wsl ¥ A9 WY 995 oY 39 5

A
AFE B3 FEA FAdEAe dig HERe R dad 5 9lE FAE ofyehal AL

48) =7H 12k A2,

49) =7} %0k A2z 3k T4 1113 28

50) %7}2“%15& A2zol oist T8 A3 2ol AAlH 23S AT BASHE tRAQ dAR A
83kaL Atk
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a o] d Rl Bysta FARTHE A AZHE FARATY] 397} 1LY &
ol =33 A5 ol dd WA UN)S SO AT EALE TANAEY] ST
AN = floke Aol 1D S o] oAl Bl Aoz Wit} 5¢] o] ISD 487
50| fitxge] EAlets Aol 2at b AFEAs AR ST Hol A3
WS Hotal dvke s 1H T o, PAEo] EAleHA] AU ] AL EHA B AR
A5 FAA] ISD AT LA FARA T 94 olm Qe FARTHA fiute] &
A 7ot A = Stk A S HE FE(jurisprudence constante)ol 717HE AR HQl
23

. ¢ FTA A1l we F7EY 23H
1. Bholol eolol Bzist sla| FTA AirRiel 7EY &1}

2] FARSHAES FARTTY] A AL, & =7Fq) e Ao #
8 FTA Al117<] 79 A11120 4 FAH G 059

2 &1 9] (Scope and Coverage)”oll &3t H 9] oltt, &n| FTA A|11.1% A1k
“o] L tharoll el Aol B AL frAsh= XA ol A8 tHThis Chapter applies to
measures adopted or maintained by a Party relating to...)” 3L 3}o] §H] FTA Al11742] 4141
ALdS BASkAL lash A1x A3 o] Ao FAY, FAo]l AEsAY FA|Ek=
ZA 2} g2 oS @3h(For purposes of this Chapter, measures adopted or maintained by
a Party means measures adopted or maintained by...)”322}3L 3] $H] FTA A|1173¢] 484
AL AL gk FAH 07 3] FTA Al11.1% A33-E A13ke] 2&udto] ¥ “daaro]
AesAY FAshkE 2X"E “TEAY Ee A QRS dero] AEEAY fAske =

A7) 9 1oAY mE A AP} oz rE gJelue UFS Pkl A 7)ol

1o
LN

51) &) FTA AlM11E A1) 7 spl 252 AMde] 48dide] H= FA444 2 #4444 dis) o
a]-x4 oz 74 5]_1 =3
52) ¥ FTA AlM11% A3ee] Giids A siaa “of o] H44, Pabaro] gy fAshs 242 o
= E}*“Oﬂ o AHHAY FAE= =4S ”elf?}ﬂr”ﬂ = Zloftk. eyt o AE Hed F4] o]
& ARSl7] 2 @tk v FTA ARdexle SEE3 JEus $58 deolda 14 0}1 ek,
53) 5PU] FTA All11% 7<1]3f5L 21( ) (“...central, regional, or local governments and authorities”). 7| FTA A
111zl of8) g, gH71del ofa) e 2219 49 7Y%t Azl 1E =7h7] el o

U
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A AG FAhs 2X7549eka AL itk thA] T3l 9] FTA Al117ge] A8Hele
A A111x A1EE & Aol o] TR B AL e “Galmo] s AL f
Ashe 2A7ol dubA o7 A8dE WSkl glaL, “FAko] AEEAL fAetE 277
Sl ofmlsh=Ael el A3l M A4 o2 FAskaL gl Aotk &, §H] FTA Al111% A

o] “GAtaro] ALY fAEkE 247 T P9 w7 #g A
Aol F3taheA] s waE % glo] ¢ FTA A114e] A-&u)de] dch wehA] ¢
FTA Al111%e w2 A&l 9ol ‘7HA&ad 3 A o F-gukazl o] BF X Qlrtal
)

§h] FTA Al11.1%% 37 FTA A1 a0 ‘A8 S 188 SHxo]7] vl =7}
AQlo] et kY °

specialis) 7t HAE o &5 A ABSRAAN TALH A AHA, gl 57t
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Aol &
oju} o]dn} A#3 A HAFS] S84 (special rules)o] EAEHE 7§ 7F Q) 2 oke] Auk
TARAES A" s B3] atal vk Al Tamimi v. Oman A9 FARAF = A oF
AR ES FARTPA Y] WA 18-S ol 7HAe B3 0AES MAT F U5 S &

15} 9)e})

Gl A&} ZF Aol7} glo] nelvk

k] FTA Al1112 AI33 Al(b)E (“non-governmental bodies in the exercise of powers delegated by

central, regional, or local government authorities”).

g FTAE AlllexolA @1 FTA Ags AR A7|ss 15D $A9 A8w9lel Faret

(investment agreement) 91¥FO.= Q13 AT Ho|E WA H o E TR Itk 3] FTA Al11163+ 1)

T ARl Wl FAA RS ALt el E3etal slom(FEAAler o] el tisjX= vl

FTA A11.28Z00 4] A Aejatar ) Q.24 Fbgs-ef A As Alekelite] tisiAnt 1D Alas 3

Sk glo} dgH ouel 9] “pAatzgyel] vl nao o] "ol et WALl sidehs

FAAF 9uto] ISD Azt de] & 4 AE ol ofxel §n| FTA Al117ge] whe =7hdq] S )7L ©

A FezATeR gEe] Jltas & 5 glok ot =419 AWde frAlsl] Sl el d e Atz

oLt ] FTA A16x9} o] S-S Fal 885 a4 olAut 5440 Aol tieir= =2

34 @712 gk

56) =7F %3t A5,

57) Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award, para. 321 (“The
Tribunal accepts the Respondent’s submission that contracting parties to a treaty may, by specific
provision (lex specialis), limit the circumstances under which the acts of an entity will be attributed to the
State. To the extent that the parties have elected to do so, any broader principles of State Responsibility
under customary international law or as represented in the ILC Articles cannot be directly relevant”). 337
2, Al Tamimi v. Oman AR19] 739 7=- @0k FTAC 7+4€ A &9 = Qe onke] =7h et g 97}
AT 7P S R A viar & 5 QA o7 ARl HQITh vs- 2Rt FTA Al
1012582 diRIS B8 27|99 4Fol= AdE, #4989, T Fads FAehs 4Folwt FTA
of we FARSOF7E A&Erta sk QUth See Article 1012 of the US-Oman Free Trade

54

=

55

=
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2. M%7 - e[S A

a8 S FTA AlL1ze] o2 &) FTA A1 488907 £A4443e] 27H9)
S SAlRE A HlE AT AoE B QleA] AEE 2at gtk ol A% 7t
T A At Aol 278 A ABd Y Alefth e A le] il =& A= ISD
TAE A7)staat dopd, dejole adgade] AYRA 2 AYEAY FFEEA YA
A 917 G FTA Al113%0] we $-(national treatment) % 7] FTA
A5zl 178 ‘H 27 H--(minimum standard of treatment) &5 9Rbslithal 4

7Fe7dol ATk o7 M= #aLe) T8 =Rk WAF Yl E<Hmerit)ol A o] A5 A

o
o
N

=)
H
rEI
=

Agreement (“A Party’s obligations under this Section shall apply to a state enterprise or other person
when it exercises any regulatory, administrative, or other governmental authority delegated to it by that
Party”).

%UtlyF)TA ANL5ZE AL 7 GAS skl e e te-ok FET B 8 RS 23ste], wAl
30 e d$-5 2 8uld-FAe FogrhEach Party shall accord to covered investments treatments in
accordance with customary international law, including fair and equitable treatment and full protection
and security)” 3 7F43kaL Atk 1efu; ¢ FTA Al1153% A28 3 H-44] 11-7ke)l A Elstal gl vpet
o] F] FTA AN153 ANge) g7dstaL 4 o & saldssidel ‘FHarlsd /S v e &, 18D
TARE S Fol HAAoR e T g -l ok s o oF @k 8.7 $h] FTA Al11.5%
ANFE =ARRSHE 7] EAehs o7 TS oS FARSHA YT ORA Tk =
A B oh et AR FAAE FAHA o] H271Eg- ke AR sk Ad 28 vk
ake AS 715 oR o, TAREEA ol EAlskE A ol oFE Radke Aow wME Qe
Aotk #HA7|E ol e tiEAQl #1926\ Neer 0. Mexico AH19] g4l w2 H 47|05
7} ks 7] st wel=lel] ht [w7he]] the7h s ARk e, ool QIgh Alofal, o] ofin
A el sigets, A7IEdl Wi vjgste] RE gelHolal THAY AbEe] I wadhe Ak
e 4 A 7ol o2k gtk LFH Neer and Pauline Neer v. United Mexican States, 4 Reports of
International Arbitral Awards (15 October 1926) at 61-62 (“the treatment of an alien ... should amount to
an outrage, to bad faith, to wilful neglect of duty, or to an insufficiency of governmental action so far
short of international standards that every reasonable and impartial man would readily recognize its
insufficiency”). FAFREHA HYH HA7IFd5-9] Artel] daidE EvARF9 34 (North American
Free Trade Agreement)®] FAHHE <712 A7]E th9] ISD SAANA BFojxu} Sl 5 AAE
9] FAF-5L Neer v. Mexico AH19] 7]5=0] Ah7hA] o43] A-g5]=A9 tielir= 974 9= ol
oj24] Ralglort At ow 19261 ofF ‘HA7|FE ol B A BFH el WHIE o] FolHE THA
A8k, vt S48 QARE FHar)w o Aee ] Aaid e T 7Iee] FARE e A9
7] B5agithe Aol sls s ofoRt ok, ool ek IS A2 Allo] Fadvhs A= ddtalsk
T} Waste Management Inc. v. United Mexican States [II], ICSID Case No. ARB(AF)/00/3, Final Award,
paras. 93, 98; Cargill, Incorporated v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award, para.
272; ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1, Award, paras. 180-181;
International Thunderbird Gaming Corporation v. United Mexican States, UNCITRAL, Arbitral Award, para
194; Glamis Gold, Ltd. v. The United States of America, UNCITRAL, Final Award, para 614; SD Myers, Inc v.
Canada (NAFTA / UNCITRAL), First Partial Award, para. 263 5 3= 3HH ] FTA #1153 9 FEA
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117kt w5 AR W8-S e ISt FTAG w2 ‘HAd$7]E 2ds A #2 A Al
Tamimi v. Oman AFAS] SARZE-E “HAZIEN S . o Subs 74517] Sleixe A e wheA] ot
of AlBE e wel B 7R Vv s A, G, 39, ANdal B A9AP (natural
justice)oll #ek 7] AFE FU8], e =F3AOE FARIeS Yol dny i wdeith Supra
note 57 at para. 390 (“In the Tribunal’s view, therefore, to establish a breach of the minimum standard of
treatment ... the Claimant must show that Oman has acted with a gross or flagrant disregard for the basic
principle of fairness, consistency, even-handedness, due process, or natural justice expected by and of all
States under customary international law”). 2% 02 ‘475 = ISD TARAY-9 #HdE 54 &
A o]2o] opd, wAlE el whet 7] EAfohs o)-o]aL, ‘347 (minimum standard) o2k THof ol A]
Aol TLoptE HAE] V)ES on|shzul, ISD FARE -] S Bl QlAEo] & A9 ¥
A0)-oll e ‘HAFA Q1 27| (autonomous treaty standard) U= B4 W 3 e o Rt
& ARG o3 & Qlrk
59) AldRA 3} A Eate] R A SRldTede] 74
ARk A3t Bdel ARl el AR PAbeRiths o] fke® tgivlsro] §h] FTA Al11del whet z]gle]
FA | sl sk BE ot ANtE vk ARe] REH7IE A gk ukshd lddagdo] AL
QIQ1 2] A 9joll A AR o) AAL LAY WEA] F3-9] o]ojo] Hke Aa ke glal, A3 Aol &
A el wet YAk 5= o7) woltk i) FRldEE o] AAe] FPH e xAk wiAg Al o=
I S D AR - 1o B L e R R
tigRlso] Eetoll A sjad 7he S w4 Be AeE Bl
60) €] FTAZ ‘%2 (authorityy e ©]u] 2] Wele] g #x
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WA= ¢ FTA A1 A38 A|(b)Z7t $ha] FTA Al117ge] A-gdiide] s& 2415 “4H
= ke A -S XK exercise of powers delegated by ... government or
authorities)”sto] &g ZAekal WA o= JFAstaL vk otk vhd vj=717] el &g
F91e] HHGe dial 718 F7HdESE A5z Hlm b o] “wulge] o) Fojuk
" F-A%F empowered by the law of that State to exercise elements of the government
authority)”= ®AFske] e ko] = 7bol 71452 4= vkl srAdstaL Slrt ¢Ak 31| ©f
&3t Aol= TPP 3| 9=15°] FAR TS 4% TPP A9t vl e ) B} F1gs] <&
Stk TPP #1972 3] FTA A1t vp7A = 28 9]0 the S8 5 e, @
1] FTA A1z A3da} vjAdg 4= 9l TPP #9223 A28 Al(b)ee HIgH7] el <3t 8)9]
o =7HISS AN =7 YRSt Azt v AR AR do

T goosiy 99 v AHA3Kgovernmental authority) & ARSI A sEAL -4 g
Aol s ARt TPP Al97e] 28 thar BAISfaL glrt6l)

AEZRE Ydwre ‘Age] Ak} #u) FTA A11ge] A-gtiide] @ 4 lvfa It o
2 A @ FTA Al111% A3E-e Q24 ‘AF-Age] sjapito] w7td] 744 = glrja
TR TP QZE A5z TPP A|9.2% A28l Hls) =7bAqle] B E et Aow
= 5 Sl ‘ﬂ%koﬂ & 1 FTA xﬂn 1% xﬂsﬂol SR R ES xﬂ%b} TPP xﬂ9.2§ xﬂz%ﬂ} ﬂ}i&
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Ao Pyl sfFatA] Bethe T4l 7he e Aotk

3. 30| FTA HM1rgof o2 =7re) Sl ®gks 2gh A

F7199)eko] ) TPPS) v g o) FAH Aol 1 AbdolL #) FTA A1l

)
rﬁl
=
_O‘L
rir
>,\1

61) TPP #19.2% A28} #(b)= (“A Party’s obligations under this Chapter shall apply to measures adopted or
maintained by ... (b) any person, including a state enterprise or any other body, when it exercises any
governmental authority delegated to it by central, regional or local governments or authorities of that
Party”). B3k TPP #1972] 745 132 )77 etkol] gt A-aghe] 9]t ddstol e 9191 o
A9, AR, B ARAEe] YAME SR oYsh 7IE ASIE Tl olFolxittaL AAlsHA
ZJ8kal ATH“For greater certainty, governmental authority is delegated under the Party’s law, including
through a legislative grant or a government order, directive or other action transferring or authorizing the
exercise of governmental authority”).
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S S ISD FAZE & 1% A7IE AR §le @A) @0 FTA Algo = Qs gighul=(F
AgARe ZAAAAE B4 Roleha BT Bes ok A4k Fv] FIAS 2AR
iui [¢] 2~

ey T

ghu] FTA Al11.1% A38kol] ue} T

ISD TA7F A718 4%, tE ]

Ae F7HAHE A T7A RS Foll wgE ASAQ 71 A7t jlvke e H54 L
= FAstolof & Aloft). ol IATHEAT v AR ISD FAARI = 4o 93

(stare decisis) > A& A FAN 7]E HHE EFSHAL A 7)E A AAE Helok 3

Fohte AL s waloh AT AREo] vk wEbA 2o AARE ] FTA A11gs)

oM FAFAo] Bt 7ol gk BEAl sAE olFoluied A Av

A FAA BEge AHE F S Aotk

g FTA A1) 489915 Algalr] 913 71 ahsba e e Al111% A3l 1149
‘A (power) ol gk Z7FAI b A5ZS} VAR ARAY S njste Aol e A4S
gk Aol

3] FTA® Wigil=a v Zhol Al2e Garzofoma ool gk vl lug °K(Vienna
Convention on the Law of Treaties)(©]3} “ZeFH P F)oll whe} a4 w]ofof s}ar,62) FH oF
A% A1E ok Ao Aak Ak A& AN ok ZoHre] B Zoke] it
W BA 0 Kol 71 Zofe] o] Fojr= FAA ofuld] npe} JAE] A E ofof
Trgatal 9tk ISD A Aol WTO 42 22 Al e iAol A& 2ok 4
(ordinary meaning)' & I}}3}7] $13 Cambridge DictionaryY} Oxford Dictionary 2} 72 A%

AE (A ES A8chs Hao] dnbon FeHo] 9lrhéd) Cambridge Dictionaryol 4]
62) eHl=E 19699 118 27 Z=oPH g oFoll Agabalar, 1980 1€ 20 & %ok R AAE F a3
7 1960 19 2790 Wslole, wlahe Zopugiere] Alofol ofulAw o ABIES et Zopugeh
of 1A% thre 2SS AwstE SARGHeR AL Qith vlE AW=F5H(US. Department of
State)  Fdlo|Kel  AAE xepERorl  #AY mm AWAEY A9 Fx

(http:/ /www.state.gov/s/1/treaty/faqs/70139.htm)(HE F 20161 2¥ 3

63) =P oF A1z A1

64) ISD AKX Folli= Tecnicas Medioambientales Tecmied, S.A. v. The United Mexican States, ICSID Case No.
ARB(AF)/00/2, Award; MID Equity Sdn. Bhd. And MID Chile S.A. v. Republic of Chile, ICSID Case No.
ARB/01/7, Award; Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka, ICSID Case No.
ARB/09/2, Award; loan Micula, Viorel Micula, S.C. European Food S.A., S.C. Starmill SRL. and S.C
Multipack S.R.L. v. Romania, ICSID Case No. ARB/05/20, Award A& 32 WTO AR S0l & Appellate
Body Report, United States — Standards for Reformulated and Conventional Gasoline, WI/DS2/AB/R;



2016 FAA-=7} A BAIRASDS) e S71Y S & ks el diE a7 239

rlr
4

@ (power) o] SJUl& (i) ARgtolut AL BAISH: 5 i A, () FAHE B
A3 A% 7% T T Sor Hostal 91a5) Oxford Dictionaryoll A+ ‘A3 9] o

h S
e B, () ‘Rl BF Bl AR AL XA S

(iii) ‘FAtE & , =
A5 e o, 2PaL (v) ‘58] ANl o) Ak AAA = ALEA Ag B EAE60)
=

o] BE IAgFA o] “F4(take into account) ¥ oJoF )68 -1
FTA #1112 A38 Al(b)2.o] w34 Aer o] $dFAe A B gl of7]x
= aLfe] AS rettae A E 4 9l

al
o Ea vEsblge) 492 A% ] BAn Base s S ztow oEs)
= i 3

?3]

)
Hdo
juied
= o
ox

Ao wATFHel 7] EAhet,
AEREESC RES 2

Pl ARE el A

i

o)

T

ke
rok

k1
%O

lo
o

Ve SAISHL Sk oled AP TR eR °)

3} wl=o] @) FTA Al111% 3% A(b)S5 Sl 57129l % tel| vt =714

Al S wAstaLAl o mEiths Hlo] ekl wHloly thE SAE §
5

A, @) At 7ke] A A go] Bt

0o H!
=2 o
o
o rg' >
A

X

o
inss
ofN
il

Appellate Body Report, Japan — Taxes on Alcoholic Beverages, WI/DS8/AB/R, WT/DS10/AB/R,
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65) Cambridge Dictionaries Online s.v. power (“(1) the ability or right to control people and events, or to
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http:// dictionary.cambridge.org/dictionary/english/ power (&Y 2016, 2. 4.).
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67) ol2lgt Aol tialxE See generally, H. Jung and ]. Suh, “Preventing Systematic Circumvention of
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CJO 2016 doi: 10.1017/S1474745615000774, pp. 1-19, 15.
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Press, 1975), p. 113
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School Inter-University Graduate Student Conference Papers, Paper 22 (2009), pp. 1-49.

75) Appellate Body Report, European Communities — Measures Concerning Meat and Meat Products,
WT/DS26/AB/R, WI/DS48/AB/R, para. 165, footnote 154.

76) Ibid.
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< ABSTRACT »

Expansibility of State Responsibility in Investor-State Dispute
Settlement: Pre-visiting the “Elliot Case”

JUNG Haneul

Investor-State Dispute Settlement (“ISDS”) is a form of international arbitration
governed by the public international law. An ISDS is governed not only by the
applicable investment treaty, but also by various rules of general international law
such as rules on state responsibility. It appears that a host state should be held
responsible for its violation of an investment treaty as long as such action is
attributable to the host state, but most tribunals have held that only sovereign acts, as
opposed to commercial acts, can constitute breach of international obligations.
Meanwhile, Chapter 11 of the Korea-US Free Trade Agreement has a provision
specifically devoted to define the scope of its own applicability. Under that provision,
a host state would have to assume a relatively expansive scope of state responsibility
which may even cover commercial acts. While this paper does not necessarily suggest
that the scope of state responsibility under Chapter 11 of the Korea-US Free Trade
Agreement would be detrimental to Korea, it may be desirable to devise a set of

argument to limit the scope of Chapter 11’s applicability.

4 Key words »

investment  arbitration, investor-state dispute, ISD, ISDS, Korea-US FTA, Free Trade
Agreement, State Responsibility, Attribution, breach of international obligation, International
Wrongful Conduct, Elliot






