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Magyar Telekom / 27t/ -

].
? Deutsche Telekom =9 95002 201
10 Panalpina 29 8,180%F 2010
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thge] S1F7Igoleks AMLE 7t olo] tid tuls ATE
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oVF %E 5 gl olfol7l% stk ) /19 Fol ADRe] F54
= /19 495 o 2 ohfel o]F J1gje] A A 12 ‘thfn' v

2128 e BANA (SIRHE 54 BINE) FCPA A8 ¢

. 80 A (Anti-Bribery Provisions)

1.2

FCPA’ whes) 74 A 8ol wet Al o) zgow 74
H} issuerel thalrl+= 15 USC §78dd-1, domestic concern®l] o3l

Ad BBl Akl o) ow 8ol wel 4ge) JuEe
ok S, Asdoz g 169 we olgel AUTL e
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&= 15 USC §78dd-2, ~1 8}e] foreign non-residentel]l tajAl= 15
USC §78dd-3¢] A-&%ch webr] FCPA% WHEa] 174 Alti2 o
slal7] fslMe A8 AME T AL didAte digk olsivE Al

Fastth ool mel g WaRo] Webdy] uEeld. AW %
FRANI] HE AFAAE FANE 7BA 80 4P R
Folajt, weba olalel Nt 2EuE UnA |&dA 93 L
AU T FRE AR T ool FEAA FHAAL
4gse B4 w5g

A

=AY 2

Hlolnt 71l aefoll A WA WAE T Aol 9 AH #HE
A glo]= FCPA A&l 7bsst=es =4 HE(nationality
jurisdiction) 52& whds] T ok A9 #AT o

S SH(instrumentality of interstate commerce)S ©]&3EA] oo
upe} AAE =, i e R F7 52 w7 W, A2l Adsh A
FolAl T FHE o]&atd A gudo] Axivka A3t of
714 g 7R F98 A B 87 T4t instrumentality £F
o]=-g 5ol WelelA T4l instrumentality= A3 thE o]v]
gt Aotk MAbe T1of HE Fug ou|she vk 2= AR
H7) 7S ojulals dol A = o]z} 9l

2. 7

43) 15 US.C. §78dd-2(h) 4] 178 =
44) FF9, & =%, p. B
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7t HSCHRE

(1) Issuer

issuer= 1934 SHAZH #1215 US.C. §78)9 w2} Aol
SEH AdAY, FH AI5(dFA5 US.C. §78(d)ol weh 2al 9
F71 e AbE ekt ek 1 A9 agent, TTERE 159
Ao} AFA| 9 Aol issuer 215 US.C. §78dd-1)o] 44
Hrk issuer= HFolA AYE SJARERE ofue} W= FA7 Aol
AE ¢w Ire 2ET wepA rlsFAdgsAs BEe
ADR (American Depositary Receipt)o] &% o|=3]Alo] 7
issuerell @3

ok =718l issuers FiHs/d(interstate commerce)

zhojop whgto] A7)=dl whel vl=) issuer7b V= Hhell A

)

¥ fo
(Gl
A o me

Aeed Aol T3 B auxAE Q5 aE B #et
A FaL kA SpARE Aqads deAYs e 8310
mf- A JAAEIL = Aol Aot F A #8 2
29 FHEd 2a2 HE PRI AT olA v
ojMidd, A3t & FAlgFHol ol &HAY Faolu AFpolAldl w=
o] zoolztE o7t HY FHE= AR sAstal kA
AAZ Statoil ASA AHAE BW o5 o d3d] & F Q) o] 3

45) 15 U.S.C §78dd-1(a)

46) 15. US.C. §78dd-1(g)

47) M= i gAY FE 1A Sele 5 FAYE s Algol
FHEN FES o8 AS MHIt= Ao 2EFHHE Hele AS
7} 2% 9r}h. dlEA e Ao] mail fraudyt wire fraud®] 7-$-ojt} o]&

%
A FEd a1E ulg- ZEA st Ao] BAolth Hug o
e “ml AMPRAY mail and wire fraudel I AT, WHE(Vol
657), (2011. 6.), p. 12, 28 =,
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A mEgold] BALE T
2 AE 9la) olet BRAEOIA MBS Yt deA 9
A

ok A e pES A Al ADRO] AEE a9

HEo] 8ol e 2AAHAZEE oJAHUTE o FE H= AW
AZe] FAME who} 23w Ho] We AEas Awstdh oy
el w29o] APl oFl on] A& RkFolE mwo]
FCPAZ 9]&3t #o] 54 o|t}48)

(2) Domestic Concern

issuer Th 23¢1 15 US.C. §78dd-29 4% domestic concern
& (1) ¥= AARE, v= S5 v AgEeks =9l (i) v
oA AYHAAY &2 9ol AHEAAE FH ARFA7E 7
= ZIQAE oJvlgth 3 o]59 A4, agent, FFEY WS
L & x3o] AgHrh

domestic concern®] 7Z-g-ol% A9 #3territorial jurisdiction)©]
7171 918 interstate commerce 70| F=E ook 3}l F
m= Wdeolu A3 ARSHAAY, ml= 28] AlFolA| Fol 9l
oJof gt} A9 domestic concern T OlAE w=F AWlIER) v]=t
719 %<& nationality jurisdictiono] A2 = U2 issuerd -9
2ot S vls A AAQley el so] wl= HellA HE A
AL 39S 9ol interstate commerce 8.710] FHE A &
7490l #ao] AAAM FCPAZF 249 4 e Aoty =

AR W= 7190 dssuer /1A ook Adgle], T1efal

k= N
Horr i

>
12

48) v WRHE B exg 22 “US. Resolves Probe Against Oil Conmpany that Bribed
Tranian Official(Oct. 13, 2006)" (http://www.usdoj.gov/usao/nys/pressreleases/
October06/statoildeferredprosecutionagreementpr.pdf)
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(3) Foreign Non-Resident

19989 7ol A 7HE EA#Q1 2ol niE 15 USC. §78dd-32
B2A, v AFeA] e =il daiME= 4 23 dfl
FCPA7} 249 4 =% 3 Aolth. Z, issuert} domestic concern
o] ofd # & Hlaro]] AFSA] @ 9=l 2 o= 7|9 Tl
M= FCPAE #-&stlltta 4
& FCPAE wsaby] 913 Aqad a1 v*f‘OHO? ﬂﬂr

o714 TAsk= 27o] “while in the territory of the United
States”°]th. 4§ wAROZE AL A9 BFA] o] EEA
© & &ZE(physically present)d AL Q3= AAY Holy, &3 A

= XA & R Aus

Fxlab7] 91gk oW gk 947 v} FEo] glow i voprt o
= A4 @ i, dedds SEllA & = dval 1] gl
q Z2 gEdds 8 v vdely d3l dAl 5=
Hd 21E FHohe BoR AT oA M T
A7 interstate commerce £713 W zpo]7} gl Alo]ojA] H]
8

e A0 A Ao Bash Bk

49) O'Melveny & Myers LLP, 22| & p. 10.

50) ¥ EH 01”4542]‘: interstate commerce 873 AEshd A dE
2 37 S8 & +7E AYsd oz gtk ey W DOJe
apr o] Hr} FAH O R WSHA wo HloAle] i e}
= ou e 2E ular Y9 LS orlsA HW o] 2748 F55=
Aoz F|Asta rfal st olo] uid ARAg M2 Lucinda A.
Low, Claudius O. Sokenu & Donald Zarin, &) A, p. 38 o3&} #*.

S
=
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OPFE H|Tro] AFEHA] ZE 9=, Hlme AHFAE A @
o= 7|dolgta sheety, (Z2lal 25| naolA] SHe st
A Baejfrt = issuer’t obHEtal st EkE), LA

JBS ATshe ANE HUA T BAY, SAANY 52 =
Folehs ol gal|u shwl v Pl FCPAZE 449 & Qlrke
Aol Foz l_;a}% gzolela & 4 i,

o= A% A A oA HBol AFHE, T ML WE F
Relo] FOlE, 1 HEL AFsHe Aol FTOIE, 1 o)A
vZe] Bge ZgoleE 4% + 9om FCPAS wEs i
= oot @ 5 vk FohE vhA virussh 2 914 sl A

Shelm sk e ohdzt Ae 7ol & Arolth

(4) Officers, Directors, Employees, Agents, and Stockholders

obx  olg3sk ukel Zo] issuer, domestic concern, foreign
non-resident® tglste] FHE 3 A HAY, dgel, FF T=
Al e 2FER fEHH o] AF o] =Aoly 74*r7<]7} o]
T4 = Aol gl

o713 TP T87 A2 ASARE A|EAte] FLE o9 =

A7} 5‘}L Hole}. dldd), ml= gate] a9 As|Apt &= 35
AoA HES F A9 nTe BIAlA 1 AL B =
Folopsh o] g wEst #El= gAY digdd o]E(agency

51) olo &3 2AE eSS Justin F. Marceau, “A LITTLE LESS
CONVERSATION, A LITTLE MORE ACTION: EVALUATING
AND FORECASTING THE TREND OF MORE FREQUENT AND
SEVERE PROSECUTIONS UNDER THE FOREIGN CORRUPT
PRACTICES ACT”, Fordham Journal of Corporate and Financial
Law(2007), p. 296 ©]3} =,
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theory)= #-8ste] 213]ALS] P9I E HI|ALS] agent B2 Hol B
SARIAIE e & 4 ke B Ao] AN #olr) HE=
mla 3ALe] T ApSAE e W] Aol HES & AR
A 1= DOJ= ad Aol theiM = FCPAES o &sto] dAS
< B2 SECE= Y Yoprt wlar BE3|AR Al agency ©l&S 4
f3to] WIALAQl S B9y, At ®EAbE SECY §olE 319lus)
A ZA = B3P At o]&& A&ate] a1 A43]Ake
of Wik FCPA #ASls =7 Slaide o gxdo] FH]Hojo} 3}
=Ao disl] Wk 71 glo] Helth AMd FCPASH #dH B
case’} 1= DOJ9Fe] NPA(non prosecution agreement)t} DPA
(deferred prosecution agreement)® AL SEC2Fe] 39 (settle)
2 2 A9 Wk, ofAle ARE W olgrol s W]
o] FAHA Xt Aot SRt ARdoRE HIAE

Asatel A9E FAMAY, 1 09 ol FHYAY, HE AT
[e)

o2

|

O

gk volh A8 Baivha steehs 94 4R 208 g 7]
o

52) United States v. DPC (Tianjin) Co. Ltd, No. 05-CR-482 (C.D. Cal
2005).

53) In the Matter of Diagnostic Products Corp., SEC Administrative
Proceeding File No. 3-11933 (May 20, 2005).

54) FCPA ApdelA w= Awbdzo] NPAY DPAE o83k Al digt
H| 332 1128 Lauren Giudice, 22| =% p. 360 ©]s}
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Lt HE2XES, MES2l ALEA|, 25 X7 an offer, payment,

promise to pay, or authorization of payment)

S2)o] HEFoIo} mIAN R AA A et ohe} Al
o GAFEAIE AU AT oSS A= AT ATk vl
7h AleE AR BeE WA ddske e
AL b= T A WA AL HES Algehs A il
o daglel 1 &7k WAL HEE
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= =
tha RO A o FEele] Ug v AR olgkeA of
#

>,
2,
>
zj
32
rir
D)
Q2
-

L

Ch 7EXI= o Zd(anything of value)

7HA e AHold oW Ax Adglon S Fhste glth w
gA dgoly AT ofyel 7 FH9] Hule BT xEd
t}56) wheba] AR A 2 digh ol g ATk HER QA
g 4 9tk g8 9] TAE = Aok 4 Avy P&y ws
Hio] ofgel g A Anjy} s e AJZE 9]dl of e
AFHEES B At vt o] dA] HEe AlFe
2 o&d = s

2t &l - ZI™ o2 (directly or indirectly)

AH & A EHol " o] HHAoR e AfolE FY

55) SEC v. Monsanto Co., No. 05-CV-14 (D.D.C. 2005).

56) Amy Deen Westbrook, 2] =, p. 53803} =,

57) SEC v. Lucent Tech., Inc., 07-CV-2301. o] ApAe] thal =43k A
2 Lucinda A. Low, Claudius O. Sokenu & Donald Zarin, &< 3 p.
201 olek Fz

mr®mx 09



s AR, %, F0) S0 intermediary 59 719 Hol W
slsfatels AwE §4EA stk webd FCPA AgTiyAt &
Aolel HNBAFANE G, 22 ThsAel WS kel o

s

wqoz ouOsgtE AH ARE sl ohjeku shie

FCPA Aglol AHf2e & gIrko0 By WEe 1 £o) Ay =
= At AugA WHoE 9% 1A M=z A A
& GAA FAANA ES AFHA WAk ek RoR Holg)

S A3l whe} o] 1938\ 7H?‘é°ﬂ/‘1 o1& %“6]% o A
o, dxe] AR AL “knowing ol i3l FHuHA s Alske]
g At Aol7k gloisivhs A7k e AgLkmolthbl
AAR ool Ae sk 719 A @A A"
71 & AATAMANA B o]Fe] =5 A T HEe=
T2 A97F g2, I A dReks o=l

AR @i etk FAeleA £ FE @912 vl FCPA

58) oldl sk Feoje fIARE TAYEE, wjFAR), AL, sl Al AL
s A, ololdA] T ougr FelE FUile] € 4 Stk David
Isaak, “FCPA COMPLIANCE - NAVIGATING THE MINEFIELD OF
INTERMEDIARIES”, International Trade Law Journal(Winter, 2008),

pp. 22-23.

59) =4} willful blindnessgkal %33} Thomas McSorley, &9 =%, p.
761 F=E

60) Lucinda A. Low, Claudius O. Sokenu & Donald Zarin, ¢ # p. 65

ol3} =
61) Amy Deen Westhrook, 9] =%, p. 544 ©|3}; Lucinda A. Low,
Claudius O. Sokenu & Donald Zarin, &< 2, p. 67 °]8} =%
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7} A88 4 9l

of, =2ZF2lol|AH|(to a foreign official)

AN bR og Iy H2 = °§7]°S(S‘Late—ov\med or controlled
enterprises)S ¥3Fsl= Aoz REul A9 3 Ed HAES A
oo} ofef gFsl= AR B F JeA| WHsA| eo} o]

e =vho] B PHo vk B BHIF 50% o) AEE 7HA
I A= S olol sdeuta Byt 50%7} instrumentality 2] A8l
& ol sl Edsiva ok =

e 44, 2R, Avel od BANY A% F F9A
M AR Aio] 50% vlgelo)E A olx

S BAV) e FOPA A0l ASEO A o

62) Joel M. Cohen, Michael P. Holland & Adam P. Wolf, “UNDER THE
FCPA, WHO IS A FOREIGN OFFICIAL ANYWAY?”, Business
Lawyer(August, 2008), p. 1243 ©]|3k; Robert C. Blume, J. Taylor
McConkie, 29| =%, p. 92 |3} =

63) ool sl sk “’F AE W AW Aol sk led], viE E2
ubs E A ARAQL US v, Joel Esquenazi Abziolth. o] AR
2 Terra Telecommunication Corp.2= &213|A7) ofelE] =44 T4l
SAF dADEANA HES AT AFAAHE], Terrarke] AFgo]AE Joel
Esquenaziol Al F& 15W¢]gt= FCPA #d Hu AIHS HAu3h A}
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71e] AdEel vigk A& ool sfFst=A] of ol
g5 71 g HAF A= el 2389 e A

BRIHD) = A Aol tigh HiE ol oA g AzfA el
AH-e] AT Hopr EAE o] o= AHERIx

A% REE Abolo] FCPA o & thite] €@ 4
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gt £&sIA(Corruptly)

T A P ol Qs S LlelAl & ’8}7%] 3%
g8 Fakste] I d7kE dedE At Ttk F, e

7} FCPA% =7} A o) 9 7] TH(instrumentality) o] 3]sl of Fof] &t
A A AAVEGury instruction)ol| A TRk o] AAlstar k. (1)
otolg] FHlol} AFAENA AH|A~E AF3H=A, (2) F& oAkt
ddES 7F dgskEA, (3) ofelE AF7F Ao ARS HAE Q)
A 2 24 AW 5 AREREH QA AdS BHEA AR 55
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64) Mike Koehler, 29| =1, p. 108.

65) Joel M. Cohen, Michael P. Holland & Adam P. Wolf, 9] =& p.
1270 oJsl =z ©] =& DOJ9+ SEC7F FCPAE #Fatele 7I19E
oA Ho} EH g Ztol=gfRlS Ao} ghobar FH-ghet

Aol HF Z2 AR 17 Aol FYPE 7Ige] A T 2
< YA e AM Y 5o R dE 4 s fde] Ak
Lawrence J. Trautman & Kara Altenbaumer-Price, “THE FOREIGN
CORRUPT PRACTICES ACT: MINEFIELD FOR DIRECTORS”,
Virginia Law & Business Review(Spring, 2011), p. 151.
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67) O’'Melvelny & Myers LLP, 22| 2 p. 19.
63) ‘S FEoR THSE Sk QF, Skeo] =8 p. 37
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Bribery of Foreign Public Officials in International Business

Transactions(26 NOVEMBER 2009), VI, VI 3z

F olo] ¥& OECD2 W3l disiAE Jon Jordan, “THE OECD'S

CALL FOR AN END TO ‘CORROSIVE FACILITATION PAYMENTS

AND THE INTERNATIONAL FOCUS ON THE FACILITATION

PAYMENTS EXCEPTION UNDER THE FOREIGN CORRUPT

PRACTICES ACT”, University of Pennsylvania Journal of Business

Law(Summer 2011), p. &33.

72) EA o2 Alexandros Zervos, “AMENDING THE FOREIGN
CORRUPT PRACTICES ACT: REPEALING THE EXEMPTION FOR
‘ROUTINE GOVERNMENT ACTION PAYMENTS”, Penn State
International Law Review(Summer 2006), p. 251°|3Fk Amy Deen
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TIVE DEFENSES”, American Bar Association Center for Continuing
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75) O'Melveny & Myers LLP, 2k 2 pp. 21-22.
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76) Stuart H. Deming, “THE FOREIGN PRACTICES ACT: THE
ACCOUNTING AND RECORD-KEEPING PROVISIONS”, American
Bar Association Center for Continuing Legal Education National
InstituteMarch 21-22, 2002), p. 2; Andrea Dahms & Nicolas Mitchell,
“FOREIGN CORRUPT PRACTICES ACT”, American Criminal Law
Review(Spring, 2007), p. 609.
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| abstract |

A STUDY ON FOREIGN CORRUPT PRACTICES ACT IN US

OH, TAEK RIM

The recent active and aggressive enforcement of the Foreign Corrupt
Practices Act (“FCPA”) by the U.S. Department of Justice and the
Securities Exchange Commissioner has drawn substantial attention.
Although FCPA has been promulgated in 1977 it had received little
attention until recently. In recent years, the number of FCPA cases has
increased dramatically and the amounts of the imposed fines have soared
exponentially. Furthermore, as many of the target companies were
non-U.S. companies, new light is being shed on the FCPA worldwide
and the business community is increasingly paying sharp attention to the
current trend. Korean companies also are not immune to the FCPA.
Therefore, it is imperative to study the FCPA and such study will bring

practical benefit that surpasses comparative legal research.

This Article first provides an overview of the first and second
amendments to the FCPA. The FCPA, which was first enacted in 1977
in response to the Watergate Scandal and led to the signing and
ratification of the OECD Convention on combating Bribery of Foreign
Public Officials in International Business Transactions (the “OECD
Convention”), has had significant impact on other countries. The process
of change has laid the groundwork for aggressive enforcement by
broadening and expanding the FCPA’s jurisdictional reach and the scope
of persons and entities falling its purview. That is, the recent change in
enforcement, without any amendment to the statute since 1998, has

brought differences in the law itself, which further caused

88 #® 2012-6(V0l.669)



groundbreaking changes in the overall business world. This Article,
based on recent papers, data and other materials, discusses, among other
things, the number of FCPA cases, amounts of fines levied, and foreign

companies investigated for FCPA violation.

The anti-bribery and accounting provisions will be explained next.
Based on the definition of “Covered Person” used in the anti-bribery
provisions, this Article addresses the concepts of issuer, domestic concern
and foreign nonresident. Especially, the jurisdictional reach and personal
jurisdiction of each group of Covered Person will be explained in detail.
Introduction of other elements of the anti-bribery provisions will follow,
together with a more in-depth explanation of issues that have been
controversial in the U.S., such as indirect bribery using intermediaries
and the scope of government agencies (e.g., state owned entities) covered
under the FCPA. The exceptions and affirmative defenses will be
discussed as well, including the current trend of limiting the scope of
these exceptions and defenses and comparison with the OECD

Convention.

This Article also explains the accounting provisions in detail.
Although the accounting provisions are not as well known as the
anti-bribery provisions, they are much more stringent and have more far

reaching implications for punishment than the anti-bribery provisions.
In particular, the duty to maintain accurate books and records, proper

internal control system and the standard required are explained.

This Article sets out comparative analysis between Korean law and the
FCPA. Among other things, Korean law does not contain accounting
provisions. In addition, this Article compares the two countries’ laws in
terms of the scope of covered persons and foreign public officials, and

exceptions and affirmative defenses. Comparative analysis would serve



as a helpful reference point in the interpretation or amendment of the

relevant Korean law.

Finally, the Article emphasizes the importance of accurately
understanding the FCPA. Despite criticism in the U.S. about aggressive
enforcement of the FCPA, there is still a possibility that a Korean
company or person would become the target of FCPA investigation. As
such, it is crucial to have accurate knowledge about the FCPA.
Moreover, in light of the fact that funds and business activities nowadays
cross borders so frequently, the worldwide trend to jointly combat
bribery will continue to increase. Therefore, this Article ends with an

emphasis on the need to be prepared.
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