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7) detelo] daigel Bds) detdlolF BAPE 1Y Al thetods, Lebovitch, Mark,
“Soap Opera Summer: Five Predictions About DGCL 122(18)'s Effect on Delaware Law
and Practice” (August 18, 2024). Available at SSRN: https://sstn.com/abstract=4929402 or
http://dx, doi,org/10,2139/ssrn, 4929402 (HF7HS: 2024, 11. 7.), pp. 4-8.
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Qo] tlo] olal ek el AR Fow, LWL AT AL,
2024), 352~378%; Tliana Ongun, Neil Whoriskey, and Dean Sattler, Milbank IIP, “Chancery
Rejects Validity of “New Wave” Stockholder Agreement Terms”, Harvard Law School Forum
on Corporate Govermnance (March 18, 2024); Douglas Rappaport, Jason Koenig, and
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Jacqueline Yecies, Akin Gump Strauss Hauer & Feld LLP, “Delaware Chancery’s Moelis II
Decision Provides Cautionary Tale for Boards and Activists”, Harvard Law School Forum
on Corporate Governance (March 20, 2024).
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12) https://legis. delaware. gov/BillDetail /141480 (2024, 11, 7. ZEH%).

13) Sarath Sanga, Gabriel Rauterberg, and Eric Talley, “Letter in Opposition to the Proposed
Amendment to the DGCL”, Harvard Law School Forum on Coporate Governance (June 7,
2024).
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https://legis. delaware, gov/json/Bill Detail/GenerateHtmlDocument ?legislationld=141480&legislation

Typeld=18&docTypeld=2&legislationName=SB313 (2024, 11. 7. FE%).

21) Fric Klinger-Wilensky, Melissa DiVincenzo and Patricia Vella, Morris, Nichols, Arsht & Tunnell
LLP, “Proposed Amendments to the DGCL Address Recent Caselaw on Stockholder and
Merger Agreements”, Harvard Law School Forum on Corporate Governance (April 4, 2024).
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tHotdl & 2. ofstelMe= 7RISl ek 7hart AAshs ATzl &
&k ool ofgk AR Z27go] gl Tol] thgh SHAlo] =0 thete] it

7 e

oot = ma | - RS OI, QL T Sl ele] e
el | ARIHEE wAR o

|- el o, et Fpe ob ol ek Apeo)

> 23 ool Ra3E A g,

OEx] Tt} =0
o Ty | - Aok e 2 ok b 2 Sl A
| sk A el A ol ek AR 5 ol
7 O S oWISIE AWl B oFge] B
& - g8
oA} S osl) Aol Bk oFdE: ol
OfLIa 49 71 ol olksiel thet Al B Rt
298 518314 o
“Aze] 4k oFRell e e oldel Wt onp
e 7o) $200] Was 39, S 7] 30
Al 3ol Sole Wi
Aol 5t oF8 A ) SR tPE Sastopl
siel, 7 gk ohjs] 4<la Wolok
- oW} Al o} gie] 5 ol alEie Ak

A% Apzol Bet oFgo] Task bs A Sle

=

oA} & olxjalel Tk
9| A

71 %] Ao A
5ol A%k

#2:909] o7} Bay

7] wgol, deislols wale weel Aleg U oled sl & gl A9E ARe

751t Ik hitps://legis. delaware, gov/Resources/GlossaryOf Terms (2024, 11, 7. 5 %4,
24) https://legis. delaware, gov/json/BillDetail/GenerateHtmDocument Zlegislationld=141480&legislation

Typeld=1&docTypeld=2&legislationName=SB313 (2024, 11, 7. ).
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22, WS wot Meot MAISHE AR xEo| B
221, ARlelre] 25 Hay 2 Pl FHEA A A
M W et o), e e F57) B4} w3 5 ojg)
of Rerel A9lelE WAlslA| ek, Aol B Aok AdsiA
g ol me sivkals Aol ARlelRE 48 Ae aTET 59
B2 Ao el Bxte] e ozl Skle) i e

M AN olalrh B e T R di A2lelnE dal
ofot Feh §e Was) s otk

of71M 7 W%t Tlee iAol Allel iRk ARbell thste]
W A A2e 8q depelole] waplel dare A vl B
WA, 7ok SAAEol Asleln Siike zas e A, Wil
orle] 9IS stH 7o & AAHenhanced form of judicial scrutiny)s})
L A% Aokl RES W 4+ YR WL WS ek olel ke,
Paramount Connunications Inc; v, QVC Network Inc;, 637 A.2d 34 (Del, 19%4)

WAP3} ACE Limited v, Capital Re Corporation, 747 A.2d 95 (Del, Ch,
1999) #20S Fzstar gled], aoksiAd SIAL uljzh A3telr] oAl F
FE9| oloE Uizt ofFE FHdkaL, ol2fdt oFE At Aldksh=
Ak 232 Farh E 5 dvke As 9l ddo

o

25) &g ARAdAE Paramount Communications Inc,7} Viacom Inc. @} S S25PAA &
g Al st Ag ¥E Z3Hdeal protection provision Y= lock-up provision)S E
$}3}al Viacom Inc, ol f-2]3k Z‘]‘jg AAEFIal, % QVC Network Inc,7} Paramount
Communication Inc, oAl O %2 7FA#} 27102 QI oxls whs| 724 ke Akt
3} o Paramount Communication Inc, o137} o]F AR3I0ch dizbglolF g
7d3hd AP Revion 7105 2-83te] o|AlE7L At nizlst Sdste] FEe] Harol
THEIE HkS < deE FHo] w3s tsledol dith= & 918]H, Paramount Communication
Inc. ol Viacom Inc.¥}¢] 38e] Fot & Halo] Aslria Bkt
F ARollA= ACE Limited”} Capital Re Corporation®} $H AlekS Aldsteda, g
Aekolli= Capital Re Corporation®] ©E ARk HESAL 1‘1-401—— AL Akh=
notalk Z&o] S}, 12y Capital Re Corporation®] T £& Z719] Aok b Fof
G Alcks siABlaAt AL, ol ACE Limited= A SA8%E Askeick. 22t
dlslols FPHYL oxfe] ARIT, & FFEA Al 715 AlFs=S she o F
E $IRBE 7Fsrgde] Ava wdste] gk S 7178tk

20

N}
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222, 94 PAPE TR0 Safel that SHol = spubd 3
Fo) A

AR el Flei, AMiEzel e obge] AT olsho] 2elelRE
SIS A9, B BAAR] Tl slel OiEk SReld ATe BE &
sl ATE WHEA A 2 AR Wl gk de Adeka itk

He el Yol wet Az #eh oFgel e Sl dATE
AgkstAG Eauldas 24 5 e sk 7l He

olo] thate] Ao, olE B0 54 F571 whlishs CEOZ
T Ao oa} 2RISRl RRFElE 79, WHYS CEOE 3flsh=
EAolaS WHsiMe oF =9, Hedo] Auuds Wehs Aol st
Eaujd olgliquidated damage) HAAG wigslol 3= A, Alel
of w2 &&H Alkebo] Fejua]d 4 lormg ofzgh dela] HE
2] vl ’d(nominal damage)vH& &-83kefol ke of A AA=ICE

2,23, oA} & oJalslol] Tt F&o] Agk B 73 F9l Ao A &
oy Al

2.21. 3% vRZEA] AR, 7B RE N8E Tl Aol &
3t o T oxpt B ALlE shAY Al & A9 Sl olAbel
sto] AAl 5 FA3AU, olAkE] EE A oiE Al FARIR k=
Z& 83t Ue Ao] ofehs Hg Wl itk ol oxlEel] o
8 A Te FHsIAY ox e BARKR SR Akl AS- oA et F5
of F=gk ot ool A A9 glo] FHAoR ikl Ay 4
AEAS T F dofof Shhe YRS AESE Abercrombie v, Davies,
123 A2d 893 (Del. Ch, 1950) & 7]& #e¥e] A&drk= He Addst
I Qi

2, BAL o|AL3], dA] B mlEe] oAl Ha= FFEC] ATzl #
gk oY 54 AAE s Al ofUshs A9 St tiste] Al

27) Jim An, “Moelis, § 122(18), and Remedies in Contractual Breaches Prompted by Fiduciary
Duty’, Harvard Law School Forum on Corporate Governance (July 3, 2024).
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g Bl oe HguEr, of Agele delslolE syl wet of
AHBlsl 75580 $9lo] Wad Aate] A% s 1o wle elo] B

Q8jc). o7, 553 2o Wag ARHIR WA, Y, SRS

I

9 EF WA, GUYE Dol el $ole X Rk B9 AT AP
2 B3 oFge] SHolol BFssIthe 4E WAl gl

2.2.4, gk ti7t A5 H8Ad
W et Thas ATzl B9k oF AlE Al St AlE i o)
7PF dofol s 1 k] Har F9d(the minimum amount of that
consideration) oJARS|elx] FlEolol Stk g WABkaL Itk wigh
MRoM FZ3}L Y= In re infoUSA, Inc, Shareholders Litigation, 953
A.2d 963 (Del, Ch, 2007)elX= 3P AAARl diz7t 3 glo] 54 +
T Azl A=t suls Aleshks Aldke] Fast € 4 ik ¥
& v ok e A et et St sl the AT A
3 depgolF AR Aldl(@)xs} SEshke FrdelAlgod F4573
Faslel 71 Y s o3 fasiths A AFska rk
2.2,5. 718l gk BlEE =9
Aol distel BlEel el ollel Alelel WAl o
ok wAReRE B¥E goL Adan, 4, © AR B
AFH Z7go] WhEA] A WS B olFolxel gtk el AN

e
:

&2

[e]
=

(i

28) P £l % Al ek Jlais AMTRo] B ool ek Sato] St A7
Wolof = t7ph FAF R ofwfgt AL onjskeA] HEshA B4 o ik ok
HoF Aol ek oS AT T FAAk] ESHEY] whiel, o714 ‘o
T Gl Akl W) 54 71 950 R Aelsl /g oelg slew
Holt, gy £V vkeA] B4 T 5514 tIR ddete] siME das glo] ®elrk
37} AN Fatel AT oW} Far} oiE AEE 4% Rl I B
Soll 2ad vES FRAHOR PRRIEE e 474 ide] oREe] 598E I
ZSHAl ARKBAL ojate] ARISIT-E SRigiial FEkEl CA, Inc. v. AFSCME Employees
Pension Plan, 953 A.2d 227 (Del. 2008); 43¢ "ol Exoz Mz oks} o/lld &
oF Sple] Zask MRS Weld RheE @ ol el or] £3delay provision)
o] A2 AMAH oRIE E i3l Agke A AlglithE olf=E AlIe)F ol whet
tar ISt Quickturn Design Systems, Inc, v, Shapiro, 721 A.2d 1281 (Del, 1998).
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Aol AH WA Al QT7EE T tig AR B9k o289 sl F
It Sl HxHdeRlol T SAPH Al42x)E F3Fe =M RS vk
T olog g F v ApiFEIL AYE HFo] okt Eri
T3 @ HIHORE <lste] WS AR H2lo] Ws] AoHR] ¢h= o
APEA AREE AAlEte] ATz B9k oFds dybH o fasiial
A8 7Fs/de] wolxlkal Bob ofge], () o ERAE e o
FAEE B o fWre= Qldk &St g Alkstolop s,
A O T oMfEEAE oFd SRbETRE oFYS ke WRkeR 24
g 7S, B4 T vhlelx Eslal sakel Fe] o]lo Hgtsth
= Y9IE AdslE 2E A rFed)el digt A-= A7) =i
Yot @ 7Hde HIE7isARE obde} 73l H-8H o], Aloks
& Atz WAo] Z|HEARle} Ak FApAlelA] BgA QR RAE X
A+ oks fEE ArlEd FEshihe SEARE A a7 wet
olF F FXE AHe| FAHAL 7|AFARL] W7} cdEER 2wl
FroA SAEE Fofatr] ofHANE 7ol o]& Ao R 935 3
S¥oEn duk FExpolAl s = F ks Aotk O ofg# 7Y
o] Y=o H=(hedge fund activism)@} &l (settlement) FEfS W3}
A 7FsAE Sk @Al Aso] Asele] skelle #Estd JHE 2
Aom, F=2 orls] g 93] P 2HE S JARE WY o]
FEFo A=TE () A ZEn}d o Sl ARkbel ipt 3 A
878 A = FolEdo| tigh AR, (i) CEO wA| 9 CEOge] B
Aokl theh AR, Gi) 574 T 78S FHs] flete] A dEiE

-t

off
o

—_—

=

o

30) Lucian A, Bebchuk, “The Perils of Governance by Stockholder Agreements”, Harvard Law
School Forum on Corporate Governance (May 21, 2024).

31) 1hid; Ak o3 o] Aol Ak A2 TAlol Fold =A(facial challenge)o] 0182 7|5
de Ael gtk 782, Lebovitch, Mark, op.cit, pp. 9~11.

32) Marcel Kahan and Edward Rock, “Proposed DGCL § 122(18), Long-term Investors, and
the Hollowing Out of DGCL § 141(a)”, Harvard Law School Forum on Corporate Governance
(May 21, 2024),

33) Ibid,
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oplle] FFE g AT PO ek 23T Ao abyE

23 228
a7d, 71R dEkelolF AR ox et Tk Aloks Eeke] W
i MR AR AT ¢ e e dFFHoR BARH O
Hut el HRE Tl TR o] ARzl wgh oFgell ofgh A =
e FARRIC R 8= A& ofn, I SHAIRA olrte] ARleFE A
Zska 9ok
dzieolF M AP, AZIAY = Figh ololsEo] givhd, ¥
Moz o]ate] AAel| JYsHA| ot AnlTe] o]os HaE &
U= ATzl wgk oFge] mEo] Wdd HH™s] AAHA] X Tls
do] Zohxl & FAHe] ofele Aotk ok, el BlFo| Moelis
WA, Wagner WA, Seavir A AR thA] HESIIAL 7Pshd, oA
o] o]d) Tl AlelR gte] QJIAHAY, Al Hagte] tirir)
AFEA kb oFy AAPY Fast A vhs s viAE 5 gloh ok
g oA} AlRleo whep ATtz Sk oFgs fhkelr]E Aet 7
T, oK AR o] SAtell digk SAol B Eseid e AlgkE
T ok

A og, gH Rt ThKolM ArRE oate] AlQlepR FEole=

34) Lucian A, Bebchuk, “The Perils of Governance by Stockholder Agreements (2): A Note
on Unplanned Consequences”, Harvard Law School Forum on Corporate Governance
(June 7, 2024).

o, ofefst s Ao Al a7 delglolr Rl Al AAL tiigel &
G5 Ho] Pgog olod rpsAdo] Formz WE 3|2 MIsheE P Hedl
Eejop Zg3te] Al AEFe) A=e sef Wt &4E T Hoe AdsEs,
Keith E. Gottfried, Gottfried Shareholder Advisory, “The Potential Impact of the DGCL
Market Practice Amendments on Activism Settlements”, Harvard Law School Forum on
Corporate Governance (July 26, 2024).

Stephen M. Bainbridge, Corporate Law, 4th ed. (Foundation Press, 2020), p. 140.

- Dol Rdo] 7Rl thate] AuiB(control), o]iFE{conflicted)?] 7HdS &
oheted Alel shetel dhek APH AKle) dele Sk WAloR tigd Aow oy
o= As|E, Mark Lebovitch, op.cit,, pp. 16~19.
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A zplow Qlste] Aol ¥t obgel m7 wwE BahAAol
AAENT 1ol ojwir. wel g deslolF skbel eleleh Ale]

2 Wb el BF deblolF Welel $4 RS WA FAG

V. 71 dietelolF sjare) vt ) Al et A
1. A2 7|

Sl FEe] AR 24 UiA AR AR SR aAells =
slaL spfe] FF50] iR T MERAE AH B ke E3h]
222 FEshe 2 orldt b 54 Tl O oikel 73,
@ A FelRle Fofskar, @ SA SAEA ARE gefshs A=
AR B FERe] Ak Aldehs Swell Ak 2Adl sdRivia
T ek, ol Aol tigk AP e B A arti S o
AFABAREE ob), WA & 7] W w}, e EHlshe ulE
AL At Aol REshs ABIAe] Aeele dadt 5 gloh

APzl #AE e §1F AR 249 ‘i‘@rﬂw 8% e,
@ Al A e B7F AR 22 sl ool Fofele
FFed e ST Aoz 7= @ W s i}l A

HeH A Ee ?:_‘%‘— F39l A} 7F e FAER oty
Qi s7gatA] K3 daks 2 S ke Aotk ol wet
ARz ool FofelA] Rk FAREAM T TRk AT EEd
T e, offel ok AR 2Ao] FARE SEEHH FmHoR o
AR frejelal ve FFEde Bl Azt A9 vk
o] Folxlh?” slate] Ui HETA ek AR 2] APt EAE

3) 2RIk R0 B3} ek DR el@ s 2asfe 2l b aE

Holeke A tetstel, £59, 77 AARle] Spbl vt ¢ - Spdel slof A4
AA)e] Sife] oI -, Al B ATRSE@EER, 2020), 3443528,
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ofof sk, Last Wl olx oFge] Fejw ATl g JaEel
Mle] ARsiuie olfolrh

deislolel de] BEst P W F& ok @ AjTE B oF
Aol ofst A A2, @ SAbe] TSR e Be ulie] T,
® Acke] TEER QY 7Fs, @ olite] Alelel] whe Acke] HgH
S s ge THHe) FEI A9 etk oleld ool Uig
g uito g, ofsleli SeRleE BAje 5 1 AjTEe] B

g opgol oliislel Heke AR BATFHS Istel Yit @
T Qe e =UE Bavt deA AEthv). E5, e

of ¥k o Ad L ol Al detglolF SApHolA S ofate] Q1oL
Sejuet oA o] olxke] ofife} o DA thEA|, olejgk AtolR sl &
HA| b sARElze] i3k AR 24 F 2 S0 Al A the
A e, o FFRFF AR thek 2023 i el gk EHES
HSHHIV.3.).

=ofoll oA, digtsllol FFHA] #ET Ji o] it GARREEA]
EA FFo} Alolol| AlFehs ATzl #A3F oFFS UE i, B o=E
o] AE WS APt BRI Auligtzdd #Hek 9By, O FolXE AR
Ax F= FEE= @ 78 A digk AR s 23, @ 54 F
F7F AEe 5719 Aol gt 3ake] gk, B 719U 2AAE
T 3rke] ZEA WA g 3o geko g ke, APt AL
ohd FFHAIk ofdk AR 2ol #gk W82 =9 Heldx ALk
sl

2. AH =Fe

ral

EAI(1): OfAkE] FEte| et BHE0IMel HE

2.0, ¥ M393 M1t Reirzof et oFFe| E= Vsl

detdlol AP A1 =2l A MAlR AVIEE o, feut

39) Lucian A. Bebchuk, op, cit. (5 30).
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M= detelofF g FET FARMA, Aol wkEA] ofudt SjAt
o} F 3 ATzl A7k oFdo] oXBle] af Adke Ao e F
W A3z AN Spbste] FavE A Qrke AMES =Y da
Aol UEA| oftolrt. A A93E AT oAE7E SAke] Rl
He o ERAE TRtk A IEHoE sk e 2FeEA, F
2 ox5]o] gk AbRS thiEoAtelAl f19dstell QlolA a2 s ke
TARA] Bt oR oAk de AF7A fEvEtelME A

ulzo] B obgel HEe Fi FIWEUL SN s FHow =

o7} clolgly] mhel, 54 Fol Ui okl TAU o AN
of thet AHA Bl Fofske obge] AWy Jlue VRS Wsld &

ke BHoz: FAY QNEA ggiEl Ao meld

WY AsE A deklolF AP Ai@zEsh gel, JEos
oS BEE WA F Uk BAE A ot glome, Sehfe
Aol delslol BApel kel Atel el A4 zAHow ol

Y BHS WAT S e ol o Aok P Ahse
9, P A2 A A2 AGSE @ W F7ES Sudelt
ofo} ST AL gl=ul, olel Fako] olnjslel Wk T o
= A gtele AR e 7759 Sude) dasihe 7w
FRs e,

40) 249 A93z(eIABle] #dh @ Fa3t ARke] AR 9 =, gt ARke] 219), Al
o] A9l m== et Aol A - o]l H FX] T 3rle] gRgde oxlsle] Hojm
gt

Aed AR (olgks] FHARD), 'F4 A, AcTHE=APEEEsts], 2021), 343~351
W 08k 2Rke] AR e oalsly} 1ol #ste] 2 Aelstedol 31, tiFolAlelAl
T AR B3 AR AU S Qlcks A1) diEd 2005, 7. 28 A3 2005013659 &
7; 2000 WA FH A3 Aol o|als] Aojatake] WSS FAlslele ‘Fask 4
FREA e tistols oAl Idd & §IaL wk=A] oREE 22 AREIES
goex A oA e d3ke Hieles 1 Hdke Asslaal sk FARk
T A o9 2021, 2, 18, AT 20150H5451 APl B,

Moelis H2& 71312 o|Alele] gk s wdol Aulzel @3t gl thste] 4
g HPATEE, HlE, FAlER, 349~350, 367-378WH,

43) <ElE, AAR=E, 373~3749,
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ojell wieh AR A3 AlFe] 28 RS st I ARG
Bxdhs AT, AT S &F Tk 3AF Ateldll Aol ARt
Aol ofste] o|Al3] Hg ARRES Akl S wABhRs Wi o
gog B Fr gtk 9o} 22 Asol wzd, ARA A ApAR
AR Al e BEEe 54 Tl AR FefEe Eeske eFd(olent

b B opgT)e] Eee] BEHIAe wopAlA| €k

U (L R4

2.2. R[BiT0l 2het oFYe| OJARR| At Hah ofF HE

whoF Aplgrzel] A oFgE SIte] 54 ApiFFu 1 SaAcle]
Ste] e oA EAS "Rk ok REle] Tleo] a7l
T, @Y AFo] oAkl e AR A A9z AlEde] AL
R e SARRS shtel 2 9 5 e Alolth i veat
B2 ool A A393E Age] HE WelE Auirel At oFg A
Hho g Sl SlojM= Algshl Aastolor & H8rt glukar Az

22,1, o8] Agke] AL Bl Hete]

WA, o} 2w g oAl gk AARE AldEhs S ke
Yol HoRE ol AY, ARPis ol Tk ol idE
o] A@Folepie] whe Zgdutte] Adol7|w sk F, orkat Fab
Al g Hol Agke AlEshe Aghs At FAPE dadk A Al

44) T BRI (559 PR, W, 1289

45) oPF QI e FFEe] WY BHS Y 7R BRF A eI sk A

o
# A SgErk Bohs AslE, A=/ A%E, TSR, Alsaatadal, 2024),
299,

46) 4% A3z Alrgdoe] diglglols KW A4z} Pl 7Y S oJAlgld 3
ot kS W AT O I WS WAY F e Uik WARHA ofvshe T o
= AR B2 Aol = At olrls] Agks et A== st Algt
g & itk BHe o R oklE, A=, 373~378W.

47) AFRIFARY AFAR] TR B opge] A Aefel tigk B2, JAAE, St
oF 2514l 7he] FAplEEegel g8, MAPEAT AU0T ARS (S IARHES),
2021), 73~81H.

48) 712, “olals] ol Het FFAARY, MIWAME, A26H 13(FH843)(FH=AR

8t3], 2019), 373~374%.
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A 2 29 FAF fRE ABAITI] Sle ste] Anaa] APl
Agk YA B 5 9ok Alke] A el Hdste] olale] AT
o ofuko = QI3 ot UG A 5 A He WEo= a1, et
7loke] olgjo] Fulz o|Al3] Aghe| et Hy|vke ojHu,

Fgh, Apzel] #ek oFge oX 3l E thE 1%} E ke B
¢hele B9 gtk ARl A5 dgEe T B oY F AR
oAl 4 o] oA} e T} AW Wik Rl 23] TRl I
7Fsoll wigte] AZsiE darvt ok 71E Aot orslE getste]
A3z A2l whE olx3le] o|AF AR F e gk FHE vlso] o
A 2FeetA] g sAblME, 23] 1Egh ool olxlsle] IHxE A
S Hekshs 93s & 4 Qlrh

3, B BE Ry F AR Boxde, vE Fxxe] AR ol
PAZL Al ol aPetA] eheths Aol dAlEojof o, dvkd o
2 54 Aol Bkl Al Folg Site] FHHoR oAls] A9
o ujgl olFold A& AR, Atz At kS Adshs A9
7F I AAR P A3 Algks Hsigitke HA e FAkIzEE
ol ek,

2.2.2, kel oigk oREd} #

R A33E Algke] Felo] o|As] AgE Aldtehs AM 2HE FA
AU, ol vkl AR 2Ae] &89S Fas) sitta WaHow st
A ek= o, Lefdt A 2 FAR] EiME 12 Qlste] dvk
T 5 71t ollBARAl FEA ofFapt wAschs S el
A7} desit) ofed, Y WA EE F553] 584 o&kA] ol
& o|Al3] Aske] Agte] FAETa Hrjeky, At gt HY s
ol Baft 1t gl EE7lA] Fas) sto] MEuPY 7he s Bt
of 3 =y FdAe] qlrkar Br)e ofHeh

2t FARA AR sefhot ojals] A URE Fofgto g

T

3rt Fast A7)el| o 2 27leR A fAE
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BAlel T AA| o]l o] Hi= Y & Ak I AT HI

ool o3 FAolM At Fxxle] AT 2 SAle) ek 7 Ak

A U dutsFEol 3|8 3A4H RENE 7L 4 ok
223, Al FE-2 WX Q3 At A He deA

Moelis 4, Wagner 4, Seavir BH2] AR, 71& AuiE57} A
i 73312 Ezlom ATtz B3 oS Adshe 9= Aol o
Ak olalsle] Al HIS Fsfditta AzhE ofx|7} gt vk, 92
uate] Aujrtzol] B3t oy &g Aol o] niHs|lE AuiEFE B4
ks uEE w), a9} 2L SRS Foizles Aue aAoje A ¢
o} Holt},

Syl Al == 1 EA0le] A A Akle] A
Fekslr] Sfste] Aol Alolol] Aulftzel] #3t S AFshks Akl
7o) MARR] oker) ole A WAR Ao AL FAN T
2zke] A Fold x3 T A4 e 2HE oy| ulEo|nh ) o)
Al AR} Exale] AR Bl 23, Exxke] ZHZHe] ARSEA 3
Abell gt Fg4 23 5o TR A 7G93 o) AN Ae(=,
Al ADEE Aos AsIAY, AL FgolA] AHAIEE Hkte]
An=z et

T3k $g] e AT AR FrYE BAlEl dulae] o]
oS HEE| ¢3S vlEEF =, flok 2o oFge A A
39870 e FoFF 2 I ELAARIFY A A sdske], dZgH

49) d=7EE PP Al Artazio 2A] el oA, Vel AR HE Aleke
ARAHA7 AT FIT9 AB0E NG ARE, ABE, 5 74 ABAE (4 20
AR NE, TG P Aoz Alld AlRE, AR, & 1Y AlAE ER 6
B, FAHCR Bl 21 AE wHs) Auslel el Seie
A 7 JE F=dt oxF A, ATl Helg oB8ld 4 9= st Fod, A
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(Abstract)

Private Ordering of Corporate Governance and Its
Limitations:
Focusing on Recent Amendments to the Delaware

General Corporation Law
Jaewon Chung

This paper examines the 2024 amendments to the Delaware General
Corporation Law (DGCL), focusing on their implications for private ordering
in corporate governance agreements and delineating potential regulatory
adaptations for Korean law,

Delaware’s Court of Chancery, in a series of rulings in 2024, held
non-charter agreements governing corporate governance between a company
and its shareholders to be presumptively invalid. Responding to these
rulings, the DGCL now formally empowers boards to structure corporate
governance through contracts with shareholders, However, in the synopsis of
the amended DGCL, it is emphasized that director fiduciary duties set a
boundary on private ordering, preventing the unlimited application of such
arrangements,

In Korea, Article 393(1) of the Korean Commercial Code could similarly
support interpretations limiting agreements that infringe upon board authority,
aligning with the Court of Chancery’s stance. However, to preserve the
functional utility of widely utilized investor-protection agreements, it is
essential to apply this restriction judiciously and prioritize mandatory regulations

controlling conflicts of interest, Additionally, in line with the 2023 Korean



AL : SRR et AFE ZA(Private ordering)¥} T BHA] 489

Supreme Court’s recalibration of the principle of equal treatment of
shareholders toward the protection of collective benefits of the shareholders,
Korean law could also recognize directors’ duties to safeguard the interests
of the corporation and all shareholders in corporate governance agreements,
Consequently, such fiduciary obligations should be a primary consideration
when assessing the enforceability and limitations of corporate governance
agreements,

This paper proposes detailed criteria and institutional reforms: (1) private
ordering attempts by controlling shareholders and affiliates should be subject
to rigorous fairness review, with mandatory self-dealing regulations taking
precedence; (2) investor-protection agreements should generally be recognized
as valid contractual obligations, thereby promoting both board flexibility and
shareholder protection, with directors held accountable for breaches of
fiduciary duty; (3) even if a company violates a specific shareholder’s prior
approval clause, enforcement beyond claims for monetary damages should
be permitted only in a limited manner. To include a specific shareholder’s
prior approval as a validity requirement for board or general meeting
resolutions, it must be stipulated in the articles of incorporation, Additionally,
measures such as establishing an independent director committee or
designing fiduciary-out clauses can be considered as alternatives to mitigate
concerns over infringement of board authority or directors’ discretion; (4) for
public companies, corporate governance agreements, being material to
general investors, should be meaningfully disclosed through post-IPO oversight

measures, not just recommended for deletion during the IPO review process.

Key Word : Corporate Governance, Private Ordering, Delaware
General Corporation Law, Equal Treatment of

Shareholders, Fiduciary Duty, Duty of Loyalty







