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LEGISLATION AND INSTITUTIONS
Relevant legislation
What is the relevant legislation?

The legislation that regulates cartels is the Monopoly Regulation and Fair Trade Act (MRFTA). The Enforcement
Decree of the MRFTA details or supplements the MRFTA provisions and the Korea Fair Trade Commission (KFTC), the
enforcement authority for the MRFTA, provides the following guidelines regarding cartel regulation:

the Guidelines for Filing Applications for the Approval of Cartels and Competition-Restrictive Practices;
the Guidelines for Cartel Review;
the Guidelines on Examination of Cartels in Bidding;
the Guidelines for Examination of Cartels Involving Administrative Guidance; and
the Guidelines for Review of Cartels Involving Information Exchange between Business Entities.

 

Law stated - 14 September 2022

Relevant institutions
Which authority investigates cartel matters? Is there a separate prosecution authority? Are cartel 
matters adjudicated or determined by the enforcement agency, a separate tribunal or the courts?

The KFTC is the government agency that enforces the MRFTA. A final decision of the KFTC on whether there was a
violation of the MRFTA – based on evidence and testimonies gathered during its investigation and deliberations – may
be appealed at the Seoul High Court, which has exclusive jurisdiction.

As for criminal prosecution, generally, the Prosecutors’ Office is given prosecution authority for cartel matters only
when the KFTC refers the matter to the Prosecutors’ Office. Cartel matters not referred to the Prosecutors’ Office by the
KFTC may still be reinvestigated and referred for criminal prosecution at the request of certain other government
agencies. For example, the Ministry of Small and Medium-sized Enterprises and Start-ups may refer cartel offenders to
the Prosecutors’ Office if the KFTC finds that the cartel activity at issue resulted in significant harm to such enterprises.
The prosecutor general may also request that the KFTC file a criminal referral with the Prosecutors’ Office if the
conduct constitutes a serious violation of the MRFTA. For certain bid rigging conduct that violates the Korean Criminal
Code or the Framework Act on the Construction Industry, the KFTC’s referral is not necessary for the Prosecutors’
Office to prosecute the case.

Law stated - 14 September 2022

Changes
Have there been any recent changes, or proposals for change, to the regime?

The MRFTA has recently undergone an overall amendment, which became effective on 30 December 2021. There have
been a few notable changes that are relevant to cartels as follows:

agreements to exchange information that restrain competition are prohibited as a type of illegal cartel;
if there is an external conformity and information exchange – such as information regarding price, output, and
business terms and conditions – that is necessary to create external conformity, an agreement is presumed by
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law if there is evidence of such an exchange of information;
a leniency applicant that is later found to have provided false information or submitted discrepant information to
the court would face revocation of immunity or leniency status;
the maximum fine that may be imposed for participating in a cartel has been increased twofold from 10 per cent
to 20 per cent of the relevant sales; and
in cartel damages claims brought by victims of the cartel, the court may order the production of documents
necessary to calculate the amount of damages.

 

Law stated - 14 September 2022

Substantive law
What is the substantive law on cartels in the jurisdiction?

Article 40 of the MRFTA prohibits forming an agreement to engage in certain conduct that would unreasonably restrain
competition. The types of conduct listed in the provision include:

price-fixing;
setting terms and conditions, the price or payment terms for trade of goods or services;
restricting production, shipment or transportation of goods, or trade of services;
restricting territory or customers;
interfering with or restricting the establishment or expansion of facilities or installation of equipment necessary
to manufacture products or provide services;
restricting the type or specification of the product or service being produced or provided;
jointly conducting or managing, or establishing a corporation to conduct or manage, a key part of the business;
deciding the successful bidder, successful auctioneer, bidding price, highest price or contract price, and other
matters prescribed by the Enforcement Decree of the MRFTA (the Presidential Decree)  – such other matters are
defined in the Presidential Decree as:

ratio of successful bidding or auctioning;
methods of design or construction; or
other matters that constitute competition factors in bidding or auction; and

interfering with or restricting the business activities or business contents of others, or exchanging price, output or
other information prescribed by the Presidential Decree that, in practice, restrains competition in a certain
business area – such other information is defined in the Presidential Decree as:

cost of production;
output, inventory or sales volume; or
trade term or terms of payment of compensation.

 

The Korean competition law framework does not adopt the concept of per se illegality. Instead, a competitive effects
test is used to determine whether an agreement to engage in the conduct above falls under an illegal cartel.
Specifically, the conduct must unreasonably restrain competition in the relevant market to constitute a violation. For
hardcore cartels, however, the burden of proof of anticompetitive effect (which lies with the KFTC) is eased.

Law stated - 14 September 2022
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Joint ventures and strategic alliances
To what extent are joint ventures and strategic alliances potentially subject to the cartel laws?

Joint ventures and strategic alliances that unreasonably restrain competition pursuant to the MRFTA are subject to
regulation as cartels. While research and development joint ventures or strategic alliances for the development of new
products or technology are likely to be found to have pro-competitive effects, manufacturing joint ventures will more
likely be subject to scrutiny as it is much easier for manufacturing joint ventures to engage in anticompetitive conduct
such as price-fixing. Factors such as the business purpose, scope and effects of the joint venture or strategic alliance
will be considered by the KFTC to determine whether the joint venture or strategic alliance should be regulated.

Law stated - 14 September 2022

APPLICATION OF THE LAW AND JURISDICTIONAL REACH
Application of the law
Does the law apply to individuals, corporations and other entities?

The Monopoly Regulation and Fair Trade Act (MRFTA) applies to individuals, corporations and other entities. The
MRFTA regulates the conduct of business entities (ie, entities that engage in the manufacturing business, service
business or any other type of business). Conduct of individuals acting for the benefit of a business entity may be
deemed acts of the business entity when certain provisions regulating trade associations (associations of two or more
business entities with common interests) apply. Individuals that engaged in a cartel may be subject to criminal referral
according to the MRFTA.

Law stated - 14 September 2022

Extraterritoriality
Does the regime apply to conduct that takes place outside the jurisdiction (including indirect 
sales into the jurisdiction)? If so, on what jurisdictional basis?

Article 3 of the MRFTA explicitly provides that the MRFTA applies to conduct that takes place outside South Korea,
provided that there is a nexus between the conduct and the Korean market. The Supreme Court of Korea held that the
MRFTA’s scope of application to overseas conduct should be limited to conduct that has a direct, substantial and
reasonably foreseeable effect on the Korean market. The Supreme Court of Korea also emphasised the importance of
comity with respect to competition law, holding that excessive extraterritorial application of the MRFTA would give rise
to unfair consequences. Likewise, the Korea Fair Trade Commission has emphasised comity in areas involving
competition law.

Law stated - 14 September 2022

Export cartels
Is there an exemption or defence for conduct that only affects customers or other parties outside 
the jurisdiction?

The law does not explicitly provide exemptions for conduct that only affects customers or other parties outside South
Korea. The key to whether overseas conduct will be subject to regulation under the MRFTA is the effect on the Korean
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market. Overseas conduct that does not involve Korean nationals and has no effect on the Korean market will not be
subject to the MRFTA. However, overseas conduct that impacts pricing and output in the Korean market, and
agreements formed overseas that include the Korean market as a target, will fall within the reach of the MRFTA.

Law stated - 14 September 2022

Industry-specific provisions
Are there any industry-specific infringements? Are there any industry-specific defences or 
exemptions?

Bid rigging in a tender for a construction project is punishable with a term of imprisonment of five years or less, or a
penalty of 200 million won, pursuant to the Framework Act on the Construction Industry.

Exemptions from the MRFTA are available for cartel activities in industries such as marine and air transportation,
insurance, and small and medium-sized enterprises. Agreements among the industry participants on trade terms
including pricing are allowed, provided that certain requirements are met, which generally include prior approval of the
relevant government authority.

Law stated - 14 September 2022

Government-approved conduct
Is there a defence or exemption for state actions, government-approved activity or regulated 
conduct? 

Conduct of export companies that was engaged in with the purpose of complying with orders from the Minister of
Trade, Industry and Energy to make adjustments to the price, volume, quality, other trade terms or the subject territory
with respect to exported goods falls under government-approved activity that is exempt from the application of the
MRFTA. The minister may order such adjustments:

to comply with certain treaties, international law, or the laws of South Korea or the trading country;
when there is a concern of hindrance to fair competition in the export market; or
to prevent impairment of national reputation.

 

Law stated - 14 September 2022

INVESTIGATIONS
Steps in an investigation
What are the typical steps in an investigation?

Once the investigation starts, the Korea Fair Trade Commission (KFTC) typically conducts an on-site investigation at
the place of business of the suspected offender, seizes or requests documents and interviews the employees. After the
KFTC reviews the materials, it issues an examiner’s report stating the allegations attached with the relevant evidence.
The suspected offenders are provided four weeks (three weeks in cases handled by a subcommittee) to submit a
written response to the examiner’s report. An extension may be granted when the issues are complex or the
respondent’s parent company is located overseas. A hearing is held within 30 days from the date of receipt or, if a
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response is not submitted, the deadline for submission of the response. The case is heard by KFTC commissioners at
the hearing and a final decision is made. A written decision is issued within several weeks or sometimes several
months after a final decision is made by the KFTC internally.

The statute of limitations for the KFTC to impose remedial orders or administrative fines is seven years from the end
date of the alleged violation. However, for illegal cartels into which the KFTC commenced its investigation, a limitation
period of five years from the date of the initial investigation applies.

Law stated - 14 September 2022

Investigative powers of the authorities
What investigative powers do the authorities have? Is court approval required to invoke these 
powers?

The KFTC may initiate an investigation into an alleged cartel on its own or upon receiving a report of suspected cartel
activity. Dawn raids are frequently conducted by the KFTC to investigate whether there has been any illegal activity.
When necessary for the investigation, the KFTC’s investigating official may obtain statements from the investigated
company, interested persons and reference persons, and may order the submission of materials and hold them in
custody. The KFTC may also investigate documents and evidence located in other jurisdictions.

Although the KFTC’s investigation procedure is based on the consent of the investigated company, the Monopoly
Regulation and Fair Trade Act has certain measures to enforce compliance. For example, interfering with the KFTC’s
investigation may be criminally punishable and a company that fails to attend an interview without justifiable cause
may be subject to a fine of up to 100 million won. For employees or interested persons, the amount of this fine goes up
to 10 million won.

Companies generally cooperate with the KFTC’s investigation to the extent possible not only to avoid criminal
punishment or fines for non-compliance, but also to reduce any surcharge imposed for cartel activity. Active
cooperation with the KFTC’s investigation may be a factor for the KFTC to consider when calculating the administrative
fine imposed on the company.

As for criminal investigations by the Prosecutors’ Office, upon receipt of a criminal referral from the KFTC, as in other
criminal cases, the Prosecutors’ Office has broad powers to investigate, such as arrest or search and seizure. For
prosecutors to conduct investigations, including an arrest and search and seizure, a warrant must first be issued by the
court.

Law stated - 14 September 2022

INTERNATIONAL COOPERATION
Inter-agency cooperation
Is there cooperation with authorities in other jurisdictions? If so, what is the legal basis for, and 
extent of, such cooperation?

The Korea Fair Trade Commission (KFTC) actively cooperates with foreign enforcement agencies in investigations of
international cartels. The degree of cooperation may vary from case to case, but the KFTC communicates with foreign
enforcement agencies through various channels. South Korea has executed memoranda of understanding and
cooperation agreements with other jurisdictions – such as the European Union, Brazil, China, Japan and the United
States  – to exchange information and cooperate with investigations. South Korea is also an active member of the
Organisation of Economic Co-operation and Development’s Competition Committee and the International Competition
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Network, and has attended the East Asia Top-level Officials’ Meeting on Competition Policy every year since 2005.

Law stated - 14 September 2022

Interplay between jurisdictions
Which jurisdictions have significant interplay with your jurisdiction in cross-border cases? If so, 
how does this affect the investigation, prosecution and penalising of cartel activity in cross-
border cases in your jurisdiction?

Investigations of international cartels by the competition authorities of the European Union and the United States will
likely lead to an investigation in South Korea. The KFTC keeps a close watch on foreign competition authorities and
how cases are penalised overseas. In some cases, the KFTC exchanges information on suspected violations and
coordinates dawn raids with foreign competition authorities.

Law stated - 14 September 2022

CARTEL PROCEEDINGS
Decisions
How is a cartel proceeding adjudicated or determined?

Once the Korea Fair Trade Commission (KFTC) examiner finishes investigating the case, an examiner’s report will be
issued stating the examiner’s findings of fact, finding of a violation, grounds and proposed measures. The KFTC, which
is composed of nine members including the chair and vice-chair, will review the examiner’s report and hold hearings to
listen to the opinions of the parties and interested persons. After examining the evidence, the KFTC will deliberate
whether there has been a violation of the law and impose measures through a written decision.

Law stated - 14 September 2022

Burden of proof
Which party has the burden of proof? What is the level of proof required?

The KFTC bears the burden of proof for all the elements for establishing a cartel, such as the existence of an
agreement prohibited by the Monopoly Regulation and Fair Trade Act (MRFTA) and anticompetitive effect. However, if
there is circumstantial evidence of a cartel between business entities (ie, two or more business entities engaging in
conduct that falls under a type of cartel), and there is a considerable probability that the business entities acted jointly,
an agreement is presumed by law. If an agreement is presumed by law, the KFTC only needs to prove anticompetitive
effect and the business entity must prove the absence of an agreement.

With the recent amendment of the MRFTA, the KFTC’s burden of proof has been eased – an agreement is presumed to
have been formed based only on the external conformity of increased prices and information exchange, meaning that
the KFTC will be required to prove anticompetitive effect only. This provision in the amendment is not applicable to
conduct that concluded before 30 December 2021.

Law stated - 14 September 2022
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Circumstantial evidence
Can an infringement be established by using circumstantial evidence without direct evidence of 
the actual agreement?

An illegal cartel is established when an anticompetitive agreement exists. The existence of an agreement may be
established by circumstantial evidence of the agreement when there is a substantial probability that the companies
engaged in illegal cartel activity. If there is a matching appearance of a cartel between business entities and there is a
considerable probability that the business entities acted jointly, an agreement is presumed by law. In such an event, the
KFTC only needs to prove anticompetitive effect.

Examples of circumstantial evidence used to establish such a legal presumption of an agreement include:

evidence of direct or indirect communication or exchange of information;
difficulty of conforming conduct without an agreement due to the relevant industry structure;
impossibility of explaining conformity of conduct as a consequence of the market status; and
joint action as the sole mechanism that would serve the interests of the relevant companies.

 

Law stated - 14 September 2022

Appeal process
What is the appeal process?

A company sanctioned by the KFTC for participating in a cartel may appeal the decision by filing a lawsuit to cancel the
KFTC’s decision with the Seoul High Court within 30 days of the date of notification of the KFTC decision. After the
KFTC submits an answer to the complaint, the court holds a series of hearings to examine the evidence. Hearings are
set one or two months apart. Once the court determines that it has gathered enough evidence to find the facts, the
court concludes the hearing and schedules a date to announce its decision. The parties are free to submit as many
briefs and additional evidence as they wish until the conclusion of the hearing, unless otherwise instructed by the
court. New arguments and evidence that were not presented or submitted at the KFTC stage may be presented at court.

An appeal of the Seoul High Court’s decision may be filed with the Supreme Court within two weeks of receipt of the
written decision. The Supreme Court only makes legal determinations and does not review the facts.

Law stated - 14 September 2022

SANCTIONS
Criminal sanctions
What, if any, criminal sanctions are there for cartel activity?

The Monopoly Regulation and Fair Trade Act (MRFTA) provides that a person that engaged in cartel activity may be
subject to a term of imprisonment of up to three years or a penalty of up to 200 million won, or both. Companies that
engaged in cartel activity may also be subject to a penalty of up to 200 million won. If the company is a corporation, its
representative and employees may be subject to criminal punishment.

A person that engages in bid rigging prohibited under the Korean Criminal Code may be punished by a term of
imprisonment of two years or less, or a penalty of up to 7 million won. A person that engages in bid rigging prohibited
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under the Framework Act on the Construction Industry may be punished by a term of imprisonment of five years or
less, or by a penalty of up to 200 million won. The sentences imposed by the court vary depending on the details of the
case.

While courts tended to impose criminal punishment only on corporations that participated in illegal cartels in the past,
recently there has been an increase in the number of cases where the employees or executives directly involved in the
cartel were subject to criminal punishment.

Law stated - 14 September 2022

Civil and administrative sanctions
What civil or administrative sanctions are there for cartel activity?

Companies that participated in cartel activity may be subject to sanctions such as remedial orders and fines. In most
cases, the Korea Fair Trade Commission (KFTC) imposes both a remedial order and a fine. The administrative fine may
be up to 20 per cent of the relevant revenue and, if no revenue has been generated, a fine not exceeding 4 billion won.
However, for conduct that ended before 30 December 2021, a fine not exceeding 10 per cent of the relevant revenue
and, if no revenue has been generated, a fine not exceeding 2 billion won may be imposed.

Law stated - 14 September 2022

Guidelines for sanction levels
Do fining or sentencing principles or guidelines exist? If yes, are they binding on the adjudicator? 
If no, how are penalty levels normally established? What are the main aggravating and mitigating 
factors that are considered?

The Notification on Detailed Standards Regarding Imposition of Administrative Fines is a guideline that is binding on
the KFTC. The administrative fine for illegal cartels is basically calculated by multiplying the imposition rate (ranging
between 0.5 per cent and 20 per cent – the higher the rate, the more serious the violation) by the total revenue
generated in relation to the product or service directly or indirectly affected by the cartel during the period of violation
(ie, relevant sales).

Aggravating factors, which may result in an increase in the administrative fine, include the imposition of sanctions by
the KFTC in the immediately preceding five years for the same conduct, the extensive period of the violation and
retaliation against other companies that did not participate in the cartel. Mitigating factors, which may result in a
reduction of the fine, include non-implementation of the cartel agreement, cooperation with the KFTC’s investigation
and voluntary correction of the violation that involves affirmative removal of any effect caused by the violation, not just
simply discontinuing the violation.

The KFTC also has in place the Criminal Referral Guidelines that guide the KFTC in its determination of whether to refer
a case to the Prosecutors’ Office. Under these guidelines, penalty points are given to violations depending on the
severity. The severity of the violation is determined based on factors such as the total market share of cartel
participants, the geographic scope of the area affected by the cartel, the size of force imposed on companies to
participate in the cartel and the period of the cartel. The KFTC is required to refer the offender for criminal prosecution
if the total penalty points amount to 1.8 or greater.

Law stated - 14 September 2022
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Compliance programmes
Are sanctions reduced if the organisation had a compliance programme in place at the time of 
the infringement?

According to the Rules on Operation of Fair Trade Compliance Programs, Offering of Incentives, Etc, an organisation
that has a compliance programme in place and received a certain grade or higher from an agency designated by the
Korea Fair Trade Mediation Agency or the KFTC may be exempt from the duty to officially announce the fact that it was
ordered by the KFTC to remedy certain practices or such duties may be relaxed for such organisations.

Law stated - 14 September 2022

Director disqualification
Are individuals involved in cartel activity subject to orders prohibiting them from serving as 
corporate directors or officers?

Individuals involved in cartel activity are not subject to orders prohibiting them from serving as corporate directors or
officers. However, those who have been subject to criminal punishment for participating in cartel conduct will be
disqualified from service as corporate directors or officers of companies such as financial institutions and public
companies, the operation and establishment of which are strictly supervised.

Law stated - 14 September 2022

Debarment
Is debarment from government procurement procedures automatic, available as a discretionary 
sanction, or not available in response to cartel infringements?

According to the Act on Contracts to Which the State is a Party, a company that led a cartel in relation to government
procurement and that was the successful bidder may be restricted from participating in a tender held by the
government or public institution for a period of up to two years. A company that led the cartel but was not the
successful bidder may be restricted from participation for a period of one year and a company that simply participated
in a cartel may be restricted from participation in government tenders for six months. The head of the relevant
government agency or public institution has the authority to enforce such a rule.

Law stated - 14 September 2022

Parallel proceedings 
Where possible sanctions for cartel activity include criminal and civil or administrative penalties, 
can they be pursued in respect of the same conduct? If not, when and how is the choice of which 
sanction to pursue made?

Criminal and administrative sanctions may be pursued in respect of the same conduct. However, criminal prosecution
can be initiated only when the KFTC refers the case to the Prosecutors’ Office upon finding that the conduct so
obviously and seriously violates the MRFTA so as to greatly restrain competition. The prosecutor general may also
request the KFTC to file a criminal referral with the Prosecutors’ Office if the conduct constitutes a serious violation of
the MRFTA. For certain bid rigging conduct that violates the Korean Criminal Code or the Framework Act on the
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Construction Industry, the KFTC’s referral is not necessary for the Prosecutors’ Office to prosecute the case.

Law stated - 14 September 2022

PRIVATE RIGHTS OF ACTION
Private damage claims 
Are private damage claims available for direct and indirect purchasers? Do purchasers that 
acquired the affected product from non-cartel members also have the ability to bring claims 
based on alleged parallel increases in the prices they paid (‘umbrella purchaser claims’)? What 
level of damages and cost awards can be recovered?

Indirect purchasers and purchasers that acquired the affected product from non-cartel members may file private
damage claims. However, indirect purchasers may have difficulty establishing causation and the amount of damages.
A plaintiff in a tort action must successfully prove unlawful conduct based on the intent or negligence of the offender,
the damages suffered by the plaintiff, and causation between the unlawful conduct and the damages suffered. If the
private damage claim is brought after the decision of the Korea Fair Trade Commission (KFTC) that the conduct at
issue constitutes an illegal cartel, the first element will be deemed satisfied and the plaintiff will only need to show
damages and causation.

When the amount of damages is difficult to prove with concrete evidence, the court may award an amount estimated
based on the overall evidence presented throughout the proceeding. The Monopoly Regulation and Fair Trade Act also
provides that a court may order defendants to submit certain materials that would help prove damage and the amount
of damages. Defendants are required to comply with such an order and submit the materials even if they contain trade
secrets. A cartelist may be held liable for up to treble the actual damages. However, a leniency applicant may be liable
for only up to the actual damages.

While the pass-on defence will not be accepted, courts may take into account any passing-on that may have actually
occurred when calculating the amount of damages awarded to the plaintiff. In a cartel case involving flour purchasers’
claim for damages against eight flour manufacturers that fixed the price of flour, the Supreme Court denied the
defendants’ argument that the plaintiffs transferred all or part of the increased price of flour to the final consumers.
However, the passing-on that may have actually occurred was reflected when the Supreme Court calculated the final
amount of damages, based on the principle of fairness.

Law stated - 14 September 2022

Class actions
Are class actions possible? If so, what is the process for such cases? If not, what is the scope for 
representative or group actions and what is the process for such cases?

The Korean legal system does not allow class or collective actions in antitrust litigation. However, victims can jointly
file a private lawsuit for antitrust damages. The outcome of the damages lawsuit will only be legally binding on the
plaintiffs, although courts will take into account the outcome of a previous lawsuit based on the same facts in
subsequent damages lawsuits filed by other victims of the same conduct.

Recently, there have been discussions on the introduction of class actions. A legislative bill to allow class actions was
announced by the Ministry of Justice in September 2020. However, the Ministry of Government Legislation stopped
reviewing the bill in September 2021. There is still a possibility that the bill could be taken back into consideration in the
future.

Lexology GTDT - Cartel Regulation

www.lexology.com/gtdt 14/23© Copyright 2006 - 2021 Law Business Research



Law stated - 14 September 2022

COOPERATING PARTIES
Immunity
Is there an immunity programme? If so, what are the basic elements of the programme? What is 
the importance of being ‘first in’ to cooperate?

The Monopoly Regulation and Fair Trade Act (MRFTA) provides for a leniency programme. A first-priority leniency
applicant is granted full immunity from the administrative fine and remedial orders, but the Korea Fair Trade
Commission (KFTC) has the discretion to decide whether to grant full immunity from criminal referral. In practice,
however, first-priority applicants are generally granted immunity from criminal referral as well. To obtain first-priority
leniency status, an applicant must satisfy all of the following requirements:

the applicant must be the first person to exclusively provide the evidence necessary to prove the existence of a
cartel;
at the time of the leniency application, the KFTC must not have obtained information about the cartel or have
obtained insufficient evidence to prove the existence of the cartel;
the applicant must cooperate in good faith until the end of the KFTC review process by stating all facts related to
the cartel and submitting related information;
the applicant must stop its participation in the cartel; and
the applicant must not have coerced another enterprise to participate in the cartel, nor committed illegal cartel
conduct during a certain period.

 

There is also the amnesty plus programme under which a first-priority leniency applicant (Cartel A) may be subject to
immunity from the administrative fine or remedial order or reduction of the fine for other cartel conduct (Cartel B). The
amount of reduction is determined by comparing the size of Cartel B with Cartel A. If Cartel B is smaller than, or of the
same size as, Cartel A, a reduction of up to 20 per cent may be granted. If the size of Cartel B is at least four times
greater than that of Cartel A, the entire amount of the fine is waived.

Law stated - 14 September 2022

Subsequent cooperating parties
Is there a formal programme providing partial leniency for parties that cooperate after an 
immunity application has been made? If so, what are the basic elements of the programme? If 
not, to what extent can subsequent cooperating parties expect to receive favourable treatment?

A second-priority leniency applicant is provided partial leniency. To obtain second-priority leniency status, an applicant
must satisfy the following:

the applicant must cooperate in good faith until the end of the KFTC review process by stating all facts related to
the cartel and submitting related information;
the applicant must stop its participation in the cartel;
the applicant must not have coerced another enterprise to participate in the cartel, nor committed illegal cartel
conduct during a certain period; and
the applicant must be the second person to exclusively provide the evidence necessary to prove the existence of
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the cartel, provided that the application is filed within two years of the date of the first applicant’s leniency filing.

 

If there are only two companies that participated in the cartel, it is not possible for a company to obtain second-priority
leniency status. The KFTC is required to grant the second-priority applicant a 50 per cent reduction of the
administrative fine, and may or may not decide to grant full immunity from remedial measures and immunity from
criminal referral. However, in practice, the KFTC generally provides full immunity from criminal referrals to second-
priority leniency applicants.

Law stated - 14 September 2022

Going in second
How is the second cooperating party treated? Is there an ‘immunity plus’ or ‘amnesty plus’ 
treatment available? If so, how does it operate?

In the event that the KFTC revokes leniency status from a first-ranking leniency applicant, the second-ranking applicant
must meet the requirements for first-priority leniency status to succeed with first-priority leniency status. For instance,
if the first-ranking applicant is revoked its first-priority status and the KFTC had already secured sufficient evidence at
the time on which the second-ranking applicant was able to move up to first-priority leniency status, the second-ranking
applicant will not be able to succeed the status because it would not be able to satisfy all of the requirements for first-
priority leniency status.

Law stated - 14 September 2022

Approaching the authorities
Are there deadlines for initiating or completing an application for immunity or partial leniency? 
Are markers available and what are the time limits and conditions applicable to them?

There is no statutory deadline for initiating or completing an application for immunity, but a second-priority leniency
applicant must submit its application within two years of the KFTC’s receipt of the application from the first-ranking
leniency applicant or the date when the first-ranking applicant started cooperating with the KFTC. In practice,
applications submitted after the issuance of the examiner’s report are not accepted by the KFTC.

Markers (ie, simplified applications) are available. An applicant that submits its identity and a brief overview of the
cartel will be deemed to have filed its application on that date. The applicant is initially provided a 15-day period within
which to supplement its application and an extra 60 days may be provided if a valid reason for the extension is
presented. An extension of more than 60 days may be granted if the KFTC finds that additional time would be needed
to collect relevant evidence and obtain statements (eg, international cartel cases). A full application is expected to be
submitted by the end of the period for supplementation.

Law stated - 14 September 2022

Cooperation
What is the nature, level and timing of cooperation that is required or expected from an immunity 
applicant? Is there any difference in the requirements or expectations for subsequent cooperating 
parties that are seeking partial leniency?
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Leniency applicants and subsequent cooperating parties are required to cooperate in good faith with the KFTC until the
investigation is concluded to be granted first- or second-priority status. This is determined by the KFTC by taking into
consideration, comprehensively:

whether the applicant provided related information to the best of their knowledge without delay;
whether all related materials in possession of the applicant or that the applicant could obtain were submitted
promptly;
whether the applicant promptly responded to the KFTC’s requests for information and cooperated with its
requests;
whether the applicant used its best efforts to have its employees cooperate with the KFTC’s investigation in good
faith; and
whether there was any evidence that was destroyed, damaged, forged or concealed by the applicant.

 

A leniency applicant that discloses the fact that it applied for leniency to third parties, including participants of the
cartel, before the conclusion of the KFTC’s deliberation and without the KFTC’s approval, will be deemed to have failed
to meet the good-faith cooperation requirement. Also, a leniency applicant that later provides a statement at court that
is different from that provided to the KFTC during the investigation process, or provides false information, will have its
leniency status revoked.

Law stated - 14 September 2022

Confidentiality
What confidentiality protection is afforded to the immunity applicant? Is the same level of 
confidentiality protection applicable to subsequent cooperating parties? What information will 
become public during the proceedings and when?

The MRFTA prescribes that the identity of a leniency applicant or subsequent cooperating parties must not be revealed
by the KFTC to third parties. The identity of a leniency applicant is kept confidential throughout the investigation, the
hearings and the KFTC decision. Information revealing the identity of the applicant must be redacted in the evidence
used by the KFTC to find that there was illegal cartel activity before sending it out to other cartel participants together
with the examiner’s report. The same degree of confidentiality protection is applicable to subsequent leniency
applicants.

An exception to the KFTC’s duty of confidentiality applies when the KFTC is ordered by the court to submit documents
that may contain information revealing the applicant’s identity or when the applicant consents to the disclosure of its
identity. In an administrative lawsuit or a civil lawsuit for compensation of damages, the court may order the
submission of materials related to the leniency application. In such a case, the KFTC must disclose the relevant
information.

Law stated - 14 September 2022

Settlements
Does the investigating or prosecuting authority have the ability to enter into a plea bargain, 
settlement, deferred prosecution agreement (or non-prosecution agreement) or other binding 
resolution with a party to resolve liability and penalty for alleged cartel activity? What, if any, 
judicial or other oversight applies to such settlements?
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Plea bargains, settlements or other binding resolutions with a party to resolve liability and penalty for alleged cartel
activity are not available for cartels. The consent decree procedure is also unavailable to participants of cartels.

Law stated - 14 September 2022

Corporate defendant and employees 
When immunity or partial leniency is granted to a corporate defendant, how will its current and 
former employees be treated?

When leniency is granted to a corporate defendant, its current and former employees as well as the corporate
defendant will not be referred to the Prosecutors’ Office for criminal prosecution.

Law stated - 14 September 2022

Dealing with the enforcement agency
What are the practical steps for an immunity applicant or subsequent cooperating party in 
dealing with the enforcement agency?

Given that full or partial immunity is granted to first- and second-ranking applicants only, submitting the application as
soon as possible is critical. Applications may be submitted in writing or orally to the Cartel Regulation Policy Division of
the KFTC by a company, its executives or employees with the right of representation, or an attorney. After the
application is submitted, applicants must continue to cooperate with the KFTC’s investigation by promptly submitting
requested information or providing as much relevant information as possible until the KFTC concludes the
investigation. Only at the final hearing, after the KFTC’s deliberations, will the KFTC decide the applicant’s leniency rank
and the details of how leniency will be granted.

Law stated - 14 September 2022

DEFENDING A CASE
Disclosure
What information or evidence is disclosed to a defendant by the enforcement authorities?

All information and evidence included in or attached to the Korea Fair Trade Commission (KFTC) examiner’s report are
disclosed to a defendant with the exception of information containing trade secrets, personal information, materials
related to a leniency application and materials protected as confidential information pursuant to other statutes.

Law stated - 14 September 2022

Representing employees
May counsel represent employees under investigation in addition to the corporation that employs 
them? When should a present or past employee be advised to obtain independent legal advice or 
representation?

Unless there is a conflict of interest, counsel may represent both employees and the corporation that employs them.

Law stated - 14 September 2022
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Multiple corporate defendants
May counsel represent multiple corporate defendants? Does it depend on whether they are 
affiliated?

Representing multiple corporate defendants, whether or not they are affiliated, is not recommended and may
sometimes be impossible due to issues such as conflicts of interest that may arise in relation to the leniency
programme.

Law stated - 14 September 2022

Payment of penalties and legal costs
May a corporation pay the legal penalties imposed on its employees and their legal costs?

Corporations are prohibited from paying the legal penalties imposed on their employees for participating in cartels and
their legal costs. Paying the fine or legal fees on behalf of an employee may subject a corporation to criminal
punishment.

Law stated - 14 September 2022

Taxes
Are fines or other penalties tax-deductible? Are private damages payments tax-deductible?

Administrative fines and private damages payments are not tax-deductible.

Law stated - 14 September 2022

International double jeopardy
Do the sanctions imposed on corporations or individuals take into account any penalties imposed 
in other jurisdictions? In private damage claims, is overlapping liability for damages in other 
jurisdictions taken into account?

Generally, penalties imposed in other jurisdictions are not taken into account by the KFTC when imposing sanctions on
corporations or individuals and overlapping liability for damages in other jurisdictions are not taken into account in
private damage claims. With respect to criminal proceedings, however, when criminal sanctions have been imposed on
a corporation or individual in another jurisdiction, criminal sanctions for the same conduct may not be imposed or
reduced in South Korea, pursuant to the Korean Criminal Code.

Law stated - 14 September 2022

Getting the fine down
What is the optimal way in which to get the fine down?

Being the first to apply for leniency and cooperating with the KFTC’s investigation will exempt companies from
administrative and criminal sanctions. Non-leniency applicants may reduce fines by cooperating in good faith
throughout the KFTC’s investigation process by promptly providing the requested information.
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Law stated - 14 September 2022

UPDATE AND TRENDS
Recent cases
What were the key cases, judgments and other developments of the past year? 

In January 2022, the Korea Fair Trade Commission (KFTC) found that, between December 2003 and December 2018,
23 container shipping companies had a total of 541 meetings and communications, and reached and implemented a
total of 120 agreements on ocean transport service freight rates (base rates, surcharges, bidding prices for large
shippers, etc) in connection with South Korea–south-east Asia routes. The container shipping companies were
imposed a total surcharge of 96.2 billion won.

The key issue of the case was whether the joint conduct of container shipping companies was exempted from the
application of antitrust law. The Marine Transportation Act permits joint conduct of container shipping companies and,
thus, such conduct is exempt from the application of the Monopoly Regulation and Fair Trade Act (MRFTA). However,
for such an exemption to apply, the joint conduct must be notified to the Ministry of Oceans and Fisheries and shippers’
organisations must be consulted. The KFTC claimed that the container shipping companies did not comply with these
requirements, and held that the conduct in question was not a legitimate act under the Marine Transportation Act and,
thus, should be regulated according to the MRFTA.

In March 2022, the KFTC found that 16 poultry processing companies colluded to fix the prices of chickens on 45
occasions between November 2005 and July 2017. The KFTC imposed a total surcharge of 176 billion won on the
poultry processing companies and filed a referral to the Prosecutors’ Office against five companies. The poultry
processing companies’ defence was that an exemption applied because their conduct was in compliance with a
government supply control policy. The KFTC found that the government had not issued an order to adjust the
production and shipment of chickens in connection with this case and that, even if there were such government
guidance in place, there was no legal basis for such guidance and, therefore, the MRFTA should apply to the case. The
KFTC found that the companies had a total of 77 per cent market share and the companies’ 12-year-long price-fixing
agreement led to the increase in the price of chickens. The KFTC announced that it would strictly monitor and regulate
collusion in sectors closely related to consumers’ livelihood and that have a direct impact on inflation, such as food and
everyday goods.

Law stated - 14 September 2022

Regime reviews and modifications
Are there any ongoing or anticipated reviews or proposed changes to the legal framework, the 
immunity/leniency programmes or other elements of the regime?

The KFTC reported its future work plan to the President on 16 August 2022. According to the work plan, the KFTC will
increase the predictability and transparency of its investigations and case-handling procedures by implementing the
following:

providing clear notification of the subject and detailed scope of the investigation to companies at the start of an
investigation;
establishing a process that enables the companies under investigation to raise objections with respect to the
investigation process and submit their opinion before the KFTC commences deliberation; and
clarifying in the decision the reasons when it decides not to refer companies to the Prosecutors’ Office for
criminal prosecution.
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Furthermore, according to the KFTC’s work plan of 16 August 2022, the KFTC plans to reform the current system and
practices that facilitate bid rigging. Details of the reform and when the reform will come into force are expected to be
announced by the KFTC in the near future.

Law stated - 14 September 2022
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Jurisdictions
Australia Allens

Austria Baker McKenzie

Belgium Strelia

Brazil OC ARRUDA SAMPAIO Sociedade de Advogados

Bulgaria Wolf Theiss

Canada McMillan LLP

China DeHeng Law Offices

Cyprus Trojan Economics Consultants Ltd

Denmark Bruun & Hjejle

European Union Dechert LLP

Finland Frontia Attorneys Ltd

Germany Glade Michel Wirtz

Greece KYRIAKIDES GEORGOPOULOS Law Firm

Hong Kong Linklaters LLP

India Shardul Amarchand Mangaldas & Co

Japan Nagashima Ohno & Tsunematsu

Malaysia Zaid Ibrahim & Co

Mexico Valdes Abascal Abogados

Portugal Gomez-Acebo & Pombo Abogados

Singapore Drew & Napier LLC

Slovenia Odvetniska druzba Zdolsek

South Korea Shin & Kim

Switzerland CORE Attorneys Ltd

Turkey ELIG Gurkaynak Attorneys-at-Law

United Kingdom Clifford Chance
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USA Dechert LLP
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